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CURTIS’S DECISIONS OF THE SUPREME COURT OF THE UNITED 
STATES. ? 


The extensive jurisdiction, civil and criminal, original and appel- 
late, of the Supreme Court of the United States whose decisions 
are reported in these volumes,—the long period covered by them, 
from 1792 to 1854,—the interest and variety of the subjects adjudi- 
eated by the court, and the elaborate discussion by counsel and the 
serious judicial considera‘ion which characterize the most important 
decisions,—concur to render this publication, at the present time, 
especially valuable to the Profession. 

During the time embraced by these Reports, says an accomplished 
writer,?a noble superstructure of constitutional law has been raised. 
Every other department, also, of our jurisprudence has been greatly 
expanded, strengthened and embellished. The application of the 
Constitution of the United States to the various elements of our great 
confederacy, so as to educe a national system of general good, and 
as little particular and local evil as possible, demanded judicial 
talents of the highest order. Questions of the first impression, for 
which it were vain to seek analogies in other systems, were often to 
be solved, and applied not only to individuals but to States,—and 
all was happily accomplished with almost universal submission and 
satisfaction. 

In 1818 Hon. Daniel Webster, in a review of the third volume 
of W heaton’s Reports, wrote,— ‘‘ Of the reports in this country, none 


1 The decisions of the Supreme Court of the United States. With Notes and 
a Digest. By Hon. Benjamin R. Curtis, one of the Associate Justices of the Court. 
22 vols. 8vo. including a Digest. Boston: Little, Brown & Co. 


These Reports’ comprise the cases reported by Dallas, 3 vols, ; Cranch, 9 vols. ; 
Wheaton, 12 vols. ; Peters, 16 vols.; Howard, 17 vols.; in all 57. They com- 
= the entire period from the origin of the Court in 1792, to the close of the 

ecember Term 1854. 


2 Hoffman, Legal Studies, (2nd ed.) 422. 
3 The Nurth American Review, Vol. III. p. 69. 
VOL, XXV. NO. XU. 61 









































690 Curtis’s Decisions of the Supreme Court 

certainly can be more important, than those of the decisions of the 
Supreme Court of the United States. The great magnitude and 
variety of the questions that come before that Court, render its 
judgments highly interesting. Their importance is daily increasing 
with the increasing questions of capture in time of war, and of 
revenue, at all times. These are, of themselves, almost equal to 
the entire occupation of the judges. In addition to these, however, 
there are questions of national law; of the rights of foreigners ; 
questions of conflicting claims of States; of the effect of State 
laws, and State decisions upon rights claimed under the United 
States, or on interests which are supposed to be put beyond the 
reach of State legislation by the Constitution of the United 
States.” 

‘*T cannot conceive,” wrote Chancellor Kent in 1826,' «JI 
cannot conceive of anything more grand and imposing in the whole 
administration of human justice, than the spectacle of the Supreme 
Court sitting in solemn judgment upon the conflicting claims of the 
national and State sovereignties, and tranquillizing all jealous and 
angry passions, and binding together this great confederacy of States 
in peace and harmony, by the ability, the moderation, and the 
equity of its decisions.” 

This edition commences with the second volume of Dallas’s Re- 
ports.?. The second, third, and fourth volumes contain cases from 
1781 to December Term 1806. With the exception of Kirby’s, 
which was prepared for the press in 1788, and published in 1789, 
these are the oldest Reports in the United States. Of their value 
we have the following testimony of Lord Mansfield: ‘They do 
credit to the Court, the Bar, and the Reporter ; they show readiness 
in practice, liberality in principle, strong reason, and legal learning ; 
the method, too, is clear, and the language plain.” 

In the case of Ware vy. Hylton* in the third volume of Dallas, 


1 1 Kent Comm. (Ist ed.) 416, 417. 

2 The first volume contains cases decided in the Courts of Pennsylvania, before 
and since the .Revolution to 1789, and is preceded by the following imprimatur, 
which is the only one we remember to: have seen in an American “book of 
Reports.” 

“ We all knowing the learning, integrity,and ability, of Alexander James Dallas, 
Esquire, Counsellor at Law, do, for the common good, approve and recommend the 
printing and publishing his book, entitled, ‘ Reports of Cases ruled and adjudged in 
the Courts of Pennsylvania, before and since the Revolution.’ 

WituraM A. ATLEE, 

Tuomas M‘KEAN, 

Jacop Rush, 

GEORGE BRYAN, 

EDWARD SHIPPEN. 
«“ PHILADELPHIA, 29TH APRIL, 1790.” 


3 Preface to 1 Conn. p. xxviii. 
43 Dallas, 257; 1 Curtis’s Decisions, 201 (1796). 
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the legal talents of Mr. afterwards Chief Justice Marshall, were 
first displayed at the national bar. Mr. Justice Johnson, before 
whom the case had also been tried in the court below, said: ‘I 
shall, as long as I live, remember with pleasure and respect the 
arguments which I have heard on this case; they have discovered 
an ingenuity, a depth of investigation, and a power of reasoning 
fully equal to anything I have ever witnessed, and some of .them 
have been adorned with a splendor of eloquence surpassing what I 
have ever felt before. Fatigue has given away under its influence, 
and the heart has been w: armed, while the understandi ng has been 
instructed.” 

Judge Cranch’s Reports, in nine volumes, embrace cases from 
August 1801 to February 1815. ‘*The period taken by Judge 
Cranch,” says an eminent authority,! ‘* is, perhaps, the most momen- 
tous and lustrous in our judicial history. The principles of our ad- 
miralty and maritime jurisprudence were in a great measure defined ; 
those of our neutral and belligerent rights and duties pointed out 
and vindicated ; the laws of commerce were examined with research 
and applied with discrimination. Constitutional questions of vast 
importance were settled, and many of our statutes interpreted, and 
the powers of the various branches of our government, in various 
particulars, ascertained.” 

Wheaton’s Reports, in twelve volumes, commence with the cases 
determined at the February Term 1816, and terminate with those 
decided at the January Term 1827. They are accompanied with 
many valuable notes and appendices. In a letter to the Reporter, 
dated January 8th, 1817, acknowledging the receipt of the first 
volume, Judge Story wrote: ‘* he am extremely pleased with the ex- 
ecution: of the work. The arguments are reported with brevity, 
force, and accuracy, and the notes have all your clever discrimina- 
tions and pointed learning. They are truly a most valuable addi- 
tion to the text, and at once illustrate and improve it. I particu- 
larly admire those notes which bring into view the Civil and Con- 
tinental Law; a path as yet but little explored by our lawyers. 
They are full of exe ellent sense, and juridical acuteness.”? 

Hon. Daniel Webster thus concludes his intere sting review of the 
third volume of Wheaton’s Reports:* ‘* We wish to express our 
high opinion of the general manner in which the Reporter has ex- 
ecuted his duty in the volume before us. Mr. Wheaton has not 
only recorded the decisions with accuracy, but has greatly added to 
the value of the volume by the extent and excellence of his notes. 
In this particular, his merits are, in a great degree, peculiar. No 


1 Hoffman, Legal Study, (2d ed.) 421. 
2 Story’s Life and Letters, Vol. I. p. 289. 
3 The North American Review, Vol. IL. p. 71. 
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Reporter in modern times, as far as we know, has inserted so-much 
and so valuable matter of his own. These notes are not dry refer- 
ences to cases,—of no merit, but as they save the trouble of research, 
—but an enlightened adaptation to the case reported, of the prin- 
ciples and rules of other systems of jurisprudence, or a connected 
view of decisions on the principal points, after exhibiting the subject 
with great perspicuity, and in a manner to be highly useful to the 
reader. Mr. Wheaton’s annotations evince a liberal and extensive 
acquaintance with his profession. His quotations from the treatises 
of the continental lawyers are numerous and well selected.” 

Peters’s Reports, in sixteen volumes, contain the cases determined 
at the January Term 1828, to the January Term 1842. Judge 
Curtis’s edition also contains seventeen of the twenty-four volumes 
of Howard’s Reports. 

The volumes of this edition bear marks of devoted and conscien- 
tious labor. ‘To convey the fullest information in the least space is 
one canon of reporting. To reconcile brevity with clearness is 
another. These canons the editor has scrupulously observed. The 
head notes have been almost entirely rewritten. In them the sub- 
stance of the decision is given. They are designed to show the 
points decided, not the dicta or reasoning of the judges. Any one 
familiar with the original editions will readily appreciate the great value 
of the editor’s labors in this particular. ** The statements of the cases,” 
says Judge Curtis im the preface to the first volume, ‘* have been 
made as brief as possible. For many years, it has been the habit of 
all the judges of this court, to set forth in their opinions, the facts 
of the cases, as the court viewed them, in making their decision. 
Such a statement, when. complete, renders any other superfluous. 
When not found complete, I have not attempted to restate the whole 
case, but have supplied, in the report, such facts, or documents, as 
seemed to me to be wanting. 

‘* In some cases, turning upon questions, or complicated states of 
fact, and not involving any matter of law, I have not thought it 
necessary to encumber the work with detailed statements of evidence, 
which no one would find it useful to recur to.” ‘* Our advice is,” 
wrote Webster in the review of the third volume of Wheaton, above 
quoted,' ‘* that Mr. Wheaton omit, for the future, all cases turning 
merely upon evidence. We hope, too, that care will be taken to cur- 
tail the records, in cases where a full copy is not at all material. 
The auttor will see that nearly twenty pages might have been saved 
by abbreviating the formal parts of the record in the case of Gelston 
v. Hoit. It is not very pleasant to meet, in the pages of a volume 
of Reports, with full drawn demurrers, and to be introduced, in all 






1 The North American Review, Vol. III. pp. 70, 71. 
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due form, and by name, to the twelve worthy persons who compose 
the panel.” 

The arguments of counsei have been uniformly omitted. We sup- 
pose that this has been done to economize space. But an argument 
is often quite as instructive, to say the least, as the opinion of the 
court ; many of the cases contained in this series were of novel im- 
pression. In such cases we are decidedly of the opinion that the argu- 
ments on both sides should be presented. And we are also of 
opinion that in many cases the argument of the losing party should 
be reported. 

In 1836 in a letter to Mr. Peters,'! who was then Reporter of the 
Decisions of the Supreme Court of the United States, Judge Story 
stated his views of the duty of a Reporter, which so nearly accord 
with our own, that we transcribe it entire :— 


“In respect to the duty of a reporter, I have always supposed that he was nota 
mere writer of a journal of what occurred, or of a record of all that occurred, or 
of the manner and time in which it occurred. This duty appears to me to involve 
the exercise of a sound discretion as to reporting a case; to abridge arguments, to 
state facts, to give the opinions of the Court substantially as they are delivered. 
As to the order in which this is to be done, I have supposed it was a matter strictly 
of his own taste and discretion, taking care only that al! that he states is true and 
correct, and that the arrangement is such as will most readily put the profession in 
possession of the whole merits of the case, in the clearest and most intelligible 
form. 

“In regard to the statement of facts, I have always thought the best method to be, 
where it could conveniently be done, to give the facts at the beginning of the case, 
so that the reader might at once understand its true posture. 

“If the Court state the facts, the true course is to copy that very statement, be- 
cause it is the ground of the opinion, and to remove it from the place in the opinion 
which it occupied (taking notice that it is so removed and used), and then proceed 
to give the rest of the opinion in its proper order, after the argument. Upon any 
other plan, either the reporter must make a statement of facts of his own, which 
it seems to me would be improper, or repeat the statement of facts by the court, 
which would be wholly useless, and burthen the volume with mere repititions. This 
course has been constantly adopted by the reporter of my Circuit Court opinions, 
and I have always approved it. I believe that it is adopted by all the best reporters, 
both in England end America, If I were a reporter, 1 should think it my duty to 
adopt it, unless expressly prohibited from so doing. Whenever it is not done, there 
is (to be sure) a much easier labor for the reporter, but his reports always wear 
a slovenly air. 

“ As to the correction of verbal and grammatical errors in an opinion, I can oniy 
say for myself, that I have always been grateful for the kindness of any reporter of my 
opinions, for doing me this favor. Verbal and grammatical errors will occasionally 
occur in the most accurate writers. I have found some in my own manuscript 
opinions, after very careful perusal, and have not detected them until I saw them in 
print. I think it would be a disgrace to all concerned, to copy gross material and 
verbal errors and mis-recitals, because every one must know that they would at 
once be corrected, if seen. ‘They mar the sense and they pain the author. So 
the occasional change of the collocation of a word often improves and clears the 
sense. If a reporter do no more than acts of this sort, removing mere blemishes, 
he does ali Judges a great favor. I do not believe any good reporter in England 
or America ever hesitated to do so. This ismy opinion. Other persons may think 






1 Story’s Life and Letters, Vol. II. pp. 231, 232. 
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different ly from me, but I have ever supposed this a part of the appropr iate dis- 
cretion of a fair and accomplished reporter. You will find that I ye ( ‘oke thought 
very much as I do on this subject, if you will look on the fourth page of his report 
on Calvi 2 case (7 Co. Rep. 4), where he states the duty of a re porter. ])ouglas, 
in his preface to his Reports, (p. 12, 13,) adopts an equally correct method. Yet 
whoever excelled him as a reporter ?” 


To each case is appended a note referring to all subsequent deci- 
sions in which the case in the text has been mentioned. It is thus 
easy to ascertain whether a decision has been overruled, doubted, 
qualified, explained, or affirmed ; and to see what other applications 
have been made of the same or analogous principles. ‘This is one 
of the most valuable features of this edition. In writing to Mr. 
Wheaton in 1818 respecting his Digest of the Decisions of the Su- 
preme Court of the United States, Judge Story said: ‘* There is one 
title which I think is very important. It is a list of cases which have 
been doubted, overruled, explained, or specially commented on.” 
The notes of Judge Curtis well supply the place of such a title 

‘¢T regard this publication as one of the most useful and valuable 
that has issued from the American press,” writes Chief Justice Taney. 
‘*T have examined the first volume. I need not say that it is evi- 
den ™ prepares with great judgment and care. The character of 
Mr. Justice Curtis is of itself a sufficient guaranty that any work 
of as kind undertaken by him will be executed in the best manner. 
And when it is completed it cannot fail, I think, to meet the appro- 
bation and support of the public as well as of the Profession, 
whether practising in the courts of the United States or the courts 
of a State.” 

A Digest forms the twenty-second volume and completes the 
series. It bears evidence of the diligent and intelligent labor of the 
author. It contains a ** Table of Cases” and an ** Index of Cases 
Cited.” We recommend the entire series to the Profession. Indeed, 
it is the only edition which can now be procured, the original editions 
having long since been exhausted. 

We should do injustice to our own feelings and to the cause of 
truth were we to omit to notice the discriminating fidelity with 
which the Supreme Court of the United States have adhered to and 
administered the common law of special pleading. ‘* This system,” 
said Mr. Justice Grier, ‘* matured by the w isdom of ages, founded 
on principles of truth and sound reason, has been rutlilessly abol- 
ished in many of our States, who have rashly substituted in its 
place the suggestions of sciolists, who invent new codes and systems 
of pleading to order. But this oye to abolish all species, and 
establish a single genus, is found to be beyond the power of legis- 

lative omnipotence. The result of these experiments, so far as 
they have.come to our knowledge, has been to destroy the certainty 


and simplicity of all pleadings, and introduce on the record an end- 
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less wrangle in writing, perplexing to the Court, delaying and im- 
pending the administration of Justice.”' And in acase decided at 
the last term of the court, the same learned judge said :—* It is 
no wrong or hardship to suitors who come to the courts for a remedy, 
to be required to do it in the mode established by the law. State 
legislatures may substitute, by codes, the whims of sciolists and 
inventors for the experience and wisdom of ages; but the success 
of these experiments is not such as to allure the court to follow 
their example. If any one should be curious on this subject, the 
cases of Rtandon y. Toby, 11 Howard, 517; of Bennett v. Butter- 
worth, ib. 669; of McFaul v. Ramsey, 20 Howard, 523; and 
Green vy. Custard, 23 Howard, 484, may be consulted.” ? 

As an illustration of the absurdities produced by the ‘‘ codes,” the 
case of Bennett y. Butterworth, above referred to by Mr. Justice 
Grier, is worthy of attention. In that case the court were unable to 
discover from the pleading the nature of the action or of the remedy 
sought. It might, with equal probability, be called an action of 
debt, or detinue, or replevin, or trover, or trespass, or a bill in 
chancery. The jury and the court seem to have labored under the 
same perplexity. The jury gave a verdict for twelve hundred dollars 
and the Court rendered judgment for four negroes ! 





INTERNAL REVENUE LAWS.° 


Tuk first clause of the eighth section of the Constitution provides 
that Congress shall have power ‘‘ to lay and collect taxes, duties, 
imports and excises, to pay the debts, and provide for the common 
detence and gencral welfare of the United States; but all duties, 
imports, and excises, shall be uniform throughout the United 
States.” <‘* And direct taxes shall be apportioned among the sev- 
eral States which may be included within the Union, according to 
their respective numbers, which shall be determined by adding to 
the whole number of free persons, including those bound to service 
for a term of years, and excluding Indians not taxed, three-fifths of 
all other persons.” 

The second statute passed by the first Congress, dated July 4, 
1789, was an act laying duties on imports, and from that time to 
the present, duties have been paid on imports, varying in amount 





1 McFaul v. Ramsey, 20 Howard, 525 (1857). 

2 Farni v. Tesson, 1 Black, 315 (1861.) 

5 A Manual of the Direct and Excise Tax System of the United States, &c. By 
George S. Boutwell, late Commissioner of Internal Revenue. Boston: Little, 
Brown & Company. 1863. 8vo. pp. 500, 
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and in the articles upon which they have at different times been 
laid. Legislation relative to the objects upon which import duties 
should be paid has been frequent and voluminous; and under the 
popular name of tariff bills, has been a prolific theme of discussion 
in Congress, occupying some part of almost every session, and a 
very large portion of the time of some sessions, and giving or 
making occasions for the exercise of the highest financial and 
forensic skill and ability. 

The act of March 2, 1799, so far as it defines the duties of the 
officers employed, and established the forms to be used in adminis- 
tering this branch of the law, has been subject to very slight changes, 
and to this day remains the fundamental law in regard to the mode 
of collecting duties on Imports. A large part, in fact, much the 
largest part of the expenses of the Government since its organiza- 
tion, have been paid from duties laid on imports, and the tax thus 
indirectly paid has become so thoroughly incorporated into our sys- 
tem of finance, that the community acquiesce in it without regarding 
it as a burden upon their industry. 

The town tax, the school district tax, the county tax, the high- 
way tax, and an occasional State tax, and at some times and in 
some parts of the country a parish tax, have been from the early 
history of the country familiar to all, and are likely to remain so, 
as long as men live in civilized communities ; the right to take a 
certain portion of individual property for necessary public charges 
being conceded alike by those who have much and those who have 
little. 

The raising of money for the support of the general government, 
and to pay its debts by’a direct tax or by excise laws, has on the 
contrary been so seldom exercised by the general government, and 
it is so long since the laws in respect to both have expired by re- 
pealing acts or by their own limitation, that many, perhaps most, of 
the present generation had forgotten or never knew that such laws 
ever were in force in this country. 

Yet Congress had three times exercised its power to lay a direct 
tax, within thirty years after the Constitution was adopted. First, 
by the act of July 14, 1798, laying a tax of $2,000,000. Again, 
by the act of Aug. 2, 1813, laying a tax of $3,000,000, and again 
by act of Jan. 9, 1815, laying an annual tax of $6,000,000, re- 
duced by act of March 5, 1816, to $3,000,000 for, and limited to, 
the year 1816. 

These taxes were imposed on the lands, lots of ground, dwelling- 
houses and slaves in the several States, and the District of Columbia. 

The States were allowed to assume and pay their respective 
shares of all except the first of these taxes, a deduction of fifteen 
per cent. being allowed to such States as promptly collected and 
paid their quota. 
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Contemporaneously with the passage of the acts laying these 
taxes, there were passed other acts making provision for the valua- 
tion of the lands, lots of ground, dwelling-houses, and slaves, by 
creating the offices of Commissioners, Assessors, Surveyors, and 
Supervisors, and defining their duties, liabilities and compensations. 

The first exercise by C ongress of its power to lay an excise tax 
or duty was by act of “March 3, 1791, laying a duty on spirits dis- 
tilled in the United States, varying from 9 cents to 30 cents a gal- 
lon. Several additional acts modifying the rates, and sometimes 
making the excise payable on the stills, ard otherwise regulating 
the payment of the duties, were passed prior to June 30, 1802, 
when these duties ceased by force of an act passed on the 6th of 
April previous. 

Similar excise laws relating to the distillation of spirits were 
passed July 24, 1813, and in the following years, till by the act of 
Dec. 23, 1817, the excise was abolished from and after the ensuing 
31st of December. 

The next object of the excise law were carriages, which by act of 
June 5, 1794, were subject to duties or rates varying from one to 
ten dollars annually, for two years, and by act of March 3, 1795, 
extended to March Ist, 1801. By act of May 28, 1796, the yearly 
rates were changed to amounts varying from two to fifteen dollars, 
which rates continued till June 30, 1802. The carriage tax was 
again renewed July 24, 1813, the yearly rates ranging from two 
dollars to twenty, increased by act of Dec. 15, 1814, to amounts 
varying from one dollar to fifty dollars, according to the value of 
the carriages and harness. 

Stamp duties in amounts varying from ten cents to twenty dollars, 
were first laid by act of July 6, 1797, upon bonds, bills of ex- 
change and promissory notes, and various other instruments, and 
were continued till June 30, 1802. 

Stamp duties were again laid Aug. 2, 1813, varying from one 
cent to five dollars, and ‘ continued till Dee. 31, 1817. 

Licenses to retail dealers in wines and foreign distilled spirits 
were required by the act of June 5, 1794, and the annual payment 
of five dollars for each license continued till June 30, 1802. By 
the act of August 2, 1813, retail dealers in wines, spirituous 
liquors or any foreign merchandise, were required annually to take 
out licenses varying in amount from ten to twenty-five dollars, in- 
creased in amount fifty per cent. by act of Dec. 23, 1814. 

The excise duty on licenses was abolished from and after Dec. 31, 
1817. 

sy other acts passed between 1794 and April 1802, excise duties 
were laid upon manufactures of snuff, refined sugar and auction 
sales. By the act of July 24, 1813, an excise tax was laid, of one 
per cent. on the value of all goods, wares and merchandise sold at 
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auction, and of one quarter of one per cent. on auction sales of ships 
or vessels. By act of Dec. 23, 1814, these rates were increased 
one hundred percent. Again, between July 24, 1813, and Dec. 
31, 1817, an excise duty of four cents per pound was laid on the 
manufacture of refined sugar; one dollar per ton on pig iron; one 
dollar and fifty cents on castings of iron; one dollar per ton on bar 
iron, and rolled or slit iron; one cent per pound on nails, brads 
and sprigs, other than those usually denominated wrought ; five 
cents per pound on candles of white wax or in part of white and 
other wax ; three cents per pound on mould candles of tallow or of 
wax other than white, or in part of each; eight per cent ad valorem 
on hats and caps in whole or in part of leather, wool or furs, on 
bonnets in whole or in part of wool or fur, if above two dollars in 

value, on hats of chip or wood covered with silk or other materials, 
or not covered, if above two dollars in value, and on umbrellas, and 
parasols, if above the value of two dollars; three per cent. ad 
valorem on paper ; fifty per cent. ad valorem on playing and visit- 
ing cards; six per cent. ad valorem on saddles and bridles; five 
per cent. ad valorem on boots and bootees exceeding five doles 
per pair in value; six per cent. on beer, ale and porter; twenty 
per cent. on tobacco, manufactured cigars and snuff; and five per 
cent. ad valorem on leather, including therein all hides and skins, 
whether tanned, tawed, dressed or otherwise made on the original 
manufacture thereof ;' and six per cent. on manufactures of gold, 
silver, and plated ware, and jewelry and paste-work, except time- 
pieces.” 

By another act passed Jan. 18, 1815, and repealed April 9, 
1816, an excise duty was laid on household furniture, varying from 
one dollar to one hundred dollars; and by the same act, an excise 
duty was laid of one dollar on every silver watch, and two dollars 
on every gold watch kept for use. 

At or about the time these various acts were passed, which care- 
fully distinguished a land and capitation tax or direct tax from 
excises and internal duties, many other acts providing for the mode 
of assessing and collecting these taxes were also passed. More 
than fifty of the laws in the first three volumes of the Statutes at 
Large relating exclusively to laying, assessing and collecting the 
direct and excise taxes, besides several others extending the time 
for redeeming lands, sold for non-payment of the direct taxes, and 
purchased by the United States at the tax sales. The last act 
bearing date April 28, 1828, extending the time to three years from 
the expiration of the first session of the twentieth Congress (May 
24, 1821). 








1 January 18, 1815. Feb. 22, 1816. 
2 Feb. 27,1815. Repealed Feb. 22, 1816. 
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Among the officers rendered necessary for administering the tax 
laws was that of Commissioner of the Revenue, whose duties in the 
department of the Treasury were defined, and whose office ceased 
after the acts establishing internal duties and direct taxes were 
repealed. 

We do not at the present time propose to consider the power of 
Congress to lay taxes, nor to define the limits of direct taxes and 
the distinction between them and excises. For a full and exhaus- 
tive discussion of these topics, the learned reader is referred to the 
14th chapter of Seeay's Commentaries on the Constitution. 

After a period of almost half a century, the exigencies of the 
country, and the demai “7 - the pe ople that the pub lic credit should 
be maintained, rendered i t imperative on Congress to exercise its 
Constitutional powers to lay and collect taxes and excises. ‘This it 
did by an act passed on the 5th of August, 1861, of which the first 
seven sections relate exclusively to duties on imports, and, these 
having been so long and uniformly a subject of taxation, both in our 
own country and in England, as to have become familiarly known as 
customs, and the place of their payment the custom house, we 
pass by them to the consideration of the remaining sections of the 
act, which commencing with the eighth, relate exclusively to the 
subject of a direct tax, and internal duties and income tax. Nearly 
all the sections of the remainder of this act, relating to the appor- 
tionment of the sum to be raised, viz. $20,000,000, among the 
States, the appointment of officers to assess and collect the same, 
and the duties assigne | to them in carrying into effect the provisions 
of the act, are transcripts, or an impe rfect codification of the earlier 
statutes to which we have before referred. This act also contained 
a provision similar to that in the preceding acts, allowing States to 
collect and pay over their several portions of the tax, on allowing 
them the same commission of fifteen per cent. for the same; 
and many of the States having assumed their proportion, and levied 
and collected it in the same manner they levy and collect their ordi- 
nary taxes, it was scarcely known or felt as a tax by the general 
government. 

A supple mentary act passed June 7, 1862, for the collection of 
taxes in insurrectionary districts within the United States, and for 
other purposes, pew more stringent provisions for the assess- 
ment and collection of taxes in those parts of the country where 
such provisions had become necessary. 

An act passed May 13, 1862, regulating the manner in which 
the States might pay their proportions of the tax, by a set-off of 
claims by the States on the general Government, is r: ather explana- 
tory anc d amendator y of the original act, but does not affect it in any 
import: int respec ts. 

The provisions of the act of August 5, 1861, with its supple- 
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mentary and explanatory act, having been found insufficient to raise 
the sums required by the increased ‘expenditures of the government 
in suppressing the rebellion, further legislation became necessary. 
And by the act of July 1, 1862, entitled ‘* an act to provide internal 
revenue to support the government and to pay interest on the pub- 
lic debt,” the act of August 5, 1861, was limited to the collection of 
one tax only, and its further operation suspended till the 1st of 
April, 1865. The act of July 1, 1862, does not lay a direct tax, 
technically so called, as it is not laid upon land, nor is it a capitation 
tax. Among the reasons for making it what may be called an ex- 
cise tax, may have been the consideration, that the provisions for 
enforcing a land tax must necessarily be cumbersome, dilatory and 
expensive, especially in the new and thinly settled portions of the 
country ; the discouragements it would offer to new settlements in 
such parts of the country, and the difficulty and confusion usually 
attending tax titles. 

In the United States, internal duties, stamp taxes and other 
excise taxes are more cheaply and summarily collected, and more 
easily and promptly paid, than direct taxes. 

Many of the provisions of the act of July 1, 1862, so far as they 
relate to the assessment and collection of the internal and stamp 
duties, are copied+from the act of Aug. 5, 1861, which, as before 
remarked, were themselyes copied from the earlier statutes. 

Some of the provisions of the act of July bear evident marks of 
their having been framed originally for the assessment and collection 
of a direct tax, and can hardly apply to the subjects now liable to 
pay duties or excise taxes, as for instance the proviso in the 15th 
section, that the que stion on an appeal ‘¢ shall be whether the valu- 
ation complained of be or be not in a just relation or proportion to 
other valuations in the same assessment district.” The provision in 
the 68th section, that manufacturers shall furnish a sworn statement 
of the place where their manufacture is to be carried on, name of 
the manufactured article, &c., was evidently copied from the 
earlier acts in regard to the manufacture of distilled liquors, and 
seems unnecessary in regard to the great variety of articles rendered 
liable to a duty as manufactures, by the existing laws. Yet taken 
as a whole, though rather loosely and inartificially drawn, it has the 
merit of embracing in one act provisions for assessing, collecting and 
paying over the internal duties, and the appointment, liabilities and 
authority of the necessary officers to execute the provisions for 
assessing and collecting them. 

Among those officers the most important was that of the Com- 
missioner of Internal Revenue, who by the first section of the act is 
charged under the direction of the Secretary of the Treasury, ‘* with 
preparing all the instructions, regulations, forms, blanks, stamps 
and licenses, and distributing the same or any part thereof, and all 
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other matters pertaining to the assessment and collection of the 
duties, stamp duties, licenses and taxes, which may be necessary to 
carry this act into effect, and with the general superintendence of” 
the office of Commissioner of Internal Revenue. 

The government was fortunate in securing for the first discharge 
of the duties of this office, the services of Mr. Boutwell, whose 
administrative and exccutive abilities were happily and signally 
illustrated in the success with which he inaugurated and developed 
the practical working of a system of national revenue only imper- 
fectly known to a former generation and entirely unfamiliar to the 
present. . 

Of the difficulties he had to encounter and overcome, some idea 
may be formed from the introduction to his Manual, in which it is 
stated, that the clerical force in this department had to be increased 
from a single clerk with which its duties were commenced, to one 
hundred and forty clerks; and that in the month of October 1862, 
the number of letters sent out of the office in a single day occasion- 
ally reached eight hundred. Many of these letters were no doubt 
similar in character ; and in answer to questions of a similar nature, 
proposed by persons in different sections of the country, or by differ- 
ent persons in the same section. We doubt not that many of our 
professional readers have been consulted by clients with serious 
countenances inquiring how they were to make up their annual list 
of income to render to the assessor. Who had for years been able 
without professional assistance to make up their accounts at the end 
of the year to their entire satisfaction, and without any perplexing 
doubts, as to what were to be considered income, gains ‘and profits ; 
or whether these were to be estimated in the legal currency, or by 
reducing them to the standard of gold coin ; a question which seems 
to admit of easy solution when it is considered that the internal 
duties are to be paid i in the same currency, by which gains, profits, 
and income are received. 

Upon retiring from the office of commissioner, in consequence of 
having been elected to represent the seventh district of Masachusetts 
in Congress, Mr. Boutwell was authorized by the Secretary of the 
Treasury to prepare an edition of all the excise laws, with an 
index. This the editor has done in his Manual, in which are included 
the direct tax law of August 5th, 1861; the excise law of July 1, 
1862; the amendatory act of March 3, 1863 ; ; and all other amen- 
datory acts, and such parts of other acts which do not relate exclu- 
sively to our internal revenue system, as serve to explain, define, or 
modify it. These are followed by the regulations adopted by this 
department for the collection of direct taxes. 

The next thirty pages embrace the forms of blanks to be filled 
up in carrying out the provisions of the law, with explanations of 
the mode of using them. 
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After these follow instructions, regulations, and directions, re- 
specting the details of the administration of the law. 

The editor has next inserted the circular instructions of the Sec- 
retary of the Treasury, to collectors and other officers of the cus- 
toms, in reference to drawbacks on duties paid, and the remis- 
sion of duties, or the cancellation of the bonds where merchandise 
is removed from the place where manufactured or produced, under 
bond for the purpose of exportation. 

Then follow the decisions made by the commissioner, of a great 
variety of questions referring to the interpretation, and construction 
and application of the law; next in order are the rules and regula- 
tions prescribed by the Secretary of the Treasury, for the informa- 
tion and government of officers of the Customs and Internal Revenue, 
concerning the manufacture of medicines, preparations, compositions, 
perfumery, and cosmetics, in bonded warehouses, class two for ex- 
portation. 

Following these are circular letters frown the Commissioner, to 
assessors and collectors, as to the manner of discharging some of 
these duties. 

And next are included three hundred and fifty-one rulings upon 
points raised in the application of the law, followed by correspon- 
dence elucidating the meaning and bearing of the law, upon a 
variety of interests referred to. 

Next are inserted regulations in regard to Revenue Stamps, and 
a carefully prepared schedule of the rates required on all instruments 
subject to a stamp duty. 

Then follow the legal forms to be used in proceedings under the 
law, which, in order to be effectual, must in many instances be sum- 
mary and simple. 

Finally a schedule of articles and occupations subject to tax, and 
a list of the collectors and assessors, brings us to the Index. 

This is very full, clear, minute and complete, and will almost 
serve of itself as a manual for use in determining questions under 
the internal revenue law, which arise daily and hourly in the trans- 
actions of business. No inconsiderable portion of the value of this 
work is found in the carefully prepared marginal notes, which, while 
they furnish a short but accurate synopsis of the text, at the same 
time refer the inquirer to any changes made by subsequent acts, 
and to the decisions, regulations and instructions which construe, 
explain or elucidate the statutes. 

From the nature of the subject the statutes in many cases use 
general language, admitting of a degree of flexibility in their appli- 
cation to adjust themselves to the ever varying conditions of society. 

Of this no one can reasonably complain, so long as the laws are 
enacted and executed in a spirit and with a disposition to distribute 























Recent American Decisions. 703 


the burdens of sustaining and upholding the good faith and credit of 
the government fuirly, honestly and equally. 

Such appears to have been the intention of the national legisla- 
ture in enacting these laws, and the effort of the department of In- 
ternal Revenue in executing them. Further legislation may and 
doubtless will be required to adjust the working of these laws to 
th complicated wants and exigencies of a great nation. 

We hardly need commend this work to business men, or to the 
legal profession. Its subject matter bears so directly upon so many 
and such important interests, that its consideration is imperatively 
forced upon their attention. The relation in which the compiler has 
stood to the subject of the Manual have given him opportunities for 
making it what is most desirable in a work of the kind, while in the 
execution of his labor he has shown the acute perception and keen 
power of analysis, united with the practical knowledge of affairs 
which have illustrated his whole public life. 


RECENT AMERICAN DECISIONS, 


Supreme Judicial Court of Massachusetts—Middlesex. 
COMMONWEALTH v. HENRY SMITH, ET AL. 


An indictment for burglary alleged that the dwelling-house was situate at Way- 
land, in the county of Middlesex. In evidence it appeared that it was situate in 
Sherborn, in said county. It seems that the variance is fatal. 


This was an indictment for burglary in the dwelling-house of one 
William Leland, tried in the Superior Court, Middlesex, June 
Term 1863, before Putnam J. The indictment alleged that the 
dwelling-house was situate at Wayland, in the county of Middle- 
sex. It was in evidence that it was situate at Sherborn in said 
county. 

Heard for the defendant objected that the variance was fatal. 
Whereupon by agreement of counsel a verdict of guilty was re- 
turned, and the presiding Judge ‘‘ reported the case to the Supreme 
Judicial Court for their determination, deeming the question of suffi- 
cient importance to require the decision of said Court.” 

When the case came on for argument, in the Supreme Judicial 
Court, Nov. 16, 1863, Foster, Attorney-General, declined to argue 
the case and judgment was rendered. 

Exceptions sustained. 
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Supreme Judicial Court of New Humpshire. 
STaTE v. BARTLETT.! 


Where insanity is set up as a defence to an indictment, the jury must be satisfied 
beyond reasonable doubt, of the soundness of the prisoner’s mind and his capacity 
to commit the crime, upon all the evidence before them, regardless of the fact 
whether it be adduced by the prosecutor, or by the defendant. 


Indictment of three counts, substantially charging that the re- 
spondent, on the 20th day of June, 1861, with force and arms, at 
Upper Gilmanton, did make an assault upon one Lucien Dicey, and 
with a gun charged with powder and ball did shoot at and wound 
said Dicey, feloniously, wilfully, and of his malice aforethought, 
intending him to kill and murder. 

The defence of the prisoner, in part, was, that at the time of the 
supposed commission of the offence he was a monomaniac upon the 
subject of the infidelity of his wife, imputing an improper connec- 
tion between her and the said Dicey. 

Upon this part of the defence, the counsel for the prisoner re- 
quested the court to charge the jury. 

1. ‘* That if upon the whole evidence they are of the opinion 
that it was more probable that the prisoner was insane, so as not to 
be responsible for his acts, than that he was sane, they ought to find 
him not guilty by reason of insanity. 

2. That though if the jury find the prisoner committed the 
offence, the burden of proof is on him to remove the natural pre- 
sumption of sanity, yet that the jury must be satisfied beyond a 
reasonable doubt that he was a sane man and responsible for his 
acts, or it is their duty to find him not guilty, by reason of in- 
sanity.” 

Among other things, the court did say to the jury: That a man 
is not to be excused from responsibility, if he has capacity and rea- 
son sufficient to enable him to distinguish between right and wrong, 
as to the particular act he is then doing. He must have a knowl- 
edge and consciousness that the act he is doing is wrong and 

‘criminal, and will subject him to punishment. In order to be respon- 
sible, he must have sufficient power of memory to recollect the re- 
lation in which he stands to others, and in which others stand to him ; 
that the act he is doing is contrary to the plain dictates of justice 
and right, injurious to others, and a violation of the dictates of 
duty. 

On the contrary, although the person may be laboring under par- 
tial insanity, if he still understand the nature and character of his 
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act and its consequences, if he has a knowledge that it is wrong 
and criminal, and a mental power sufficient to apply that knowl- 
edge to his own case, and to know, if he does the act, he will do 
wrong and receive punishment, such partial insanity is not supposed 
to exempt him from responsibility for criminal acts. If it be proved 
to the satisfaction of the jury that the mind of the accused was ina 
diseased and unsound state, the question will be, whether the dis- 
ease existed to so high a degree that, for the time being, it over- 
whelmed the reason, conscience, and judgment, and whether the 
prisoner, in committing the act, acted from an irresistible and un- 
controllable impulse. 

If so, the act was not the act of a voluntary agent, but the invol- 
untary act of the body, without the concurrence of the mind direct- 
ing it. Every man is to be presumed to be sane, and to possess a 
sufficient degree of reason to be responsible for his crimes, until the 
contrary be proved to the satisfaction of the jury ; and to establish 
a defence on the ground of insanity, it must be clearly proved that, 
at the time of committing the act, the party accused was laboring 
under such a defect of reason from disease of mind as not to know 
the nature and quality of the act he was doing, or, if he did know 
it, that he did not know what was wrong; that he was unable to 
discriminate between right and wrong; that he was not therefore a 
moral agent, responsible in a legal sense for his acts, and a proper 
subject for punishment. One kind of insanity known to our law 
was ‘‘monomania,” where the mind, in a diseased state, broods 
over one idea, and cannot be reasoned out of it; and in this case, 
in order to find the act of the prisoner, if committed by him, to be 
not criminal, the jury must be clearly satisfied it was the result of 
the disease, and not of a mind capable of choosing ; that it was the 
result of uncontrollable impulse, and not of a person acted upon by 
motives, and governed by the will. 

On the other hand, it devolved upon the State to show that the 
prisoner committed the act as charged, with the malicious intent to 
kill; and that the jury must be satisfied of the existence of such 
malice, at the time, beyond a reasonable doubt, in the prisoner, and 
that he had a sufficient degree of mental capacity or sanity, as to 
render him a fit subject of punishment upon the principles before 
suggested. 

The court declining to charge otherwise than as before stated, 
the counsel for the prisoner excepted. The jury having rendered 
their verdict against the prisoner, he moved that the verdict be set 
aside, and for a new trial. 

E. A. Hibbard, for the respondent. 

The presiding judge declined to give either of the requested in- 
structions, and expressly charged the jury differently on both 
points. 
VOL, XXv. 
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Supreme Judicial Court of New Humpshire. 
STaTE v. BartTLett.' 


Where insanity is set up as a defence to an indictment, the jury must be satisfied 
beyond reasonable doubt, of the soundness of the prisoner’s mind and his capacity 
to commit the crime, upon all the evidence before them, regardless of the fact 
whether it be adduced by the prosecutor, or by the defendant. 


Indictment of three counts, substantially charging that the re- 
spondent, on the 20th day of June, 1861, with force and arms, at 
Upper Gilmanton, did make an assault upon one Lucien Dicey, and 
with a gun charged with powder and ball did shoot at and wound 
said Dicey, feloniously, wilfully, and of his malice aforethought, 
intending him to kill and murder. 

The defence of the prisoner, in part, was, that at the time of the 
supposed commission of the offence he was a monomaniac upon the 
subject of the infidelity of his wife, imputing an improper connec- 
tion between her and the said Dicey. 

Upon this part of the defence, the counsel for the prisoner re- 
quested the court to charge the jury. 

1. ‘* That if upon the whole evidence they are of the opinion 
that it was more probable that the prisoner was insane, so as not to 
be responsible for his acts, than that he was sane, they ought to find 
him not guilty by reason of insanity. 

2. That though if the jury find the prisoner committed the 
offence, the burden of proof is on him to remove the natural pre- 
sumption of sanity, yet that the jury must be satisfied beyond a 
reasonable doubt that he was a sane man and responsible for his 
acts, or it is their duty to find him not guilty, by reason of in- 
sanity.” 

Among other things, the court did say to the jury: That a man 
is not to be excused from responsibility, if he has capacity and rea- 
son sufficient to enable him to distinguish between right and wrong, 
as to the particular act he is then doing. He must have a knowl- 
edge and consciousness that the act he is doing is wrong and 
‘criminal, and will subject him to punishment. In order to be respon- 
sible, he must have sufficient power of memory to recollect the re- 
lation in which he stands to others, and in which others stand to him ; 
that the act he is doing is contrary to the plain dictates of justice 
and right, injurious to others, and a violation of the dictates of 
duty. 

On the contrary, although the person may be laboring under par- 
tial insanity, if he still understand the nature and character of his 
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act and its consequences, if he has a knowledge that it is wrong 
and criminal, and a mental power sufficient Ping apply that knowl- 
edge to his own case, and to know, if he does the act, he will do 
wrong and receive punishment, such partial insanity is not supposed 
to exempt him from responsibility for criminal acts. If it be proved 
to the satisfaction of the jury that the mind of the accused was ina 
diseased and unsound state, the question will be, whether the dis- 
ease existed to so high a degree that, for the time being, it over- 
whelmed the reason, conscience, and judgment, and whether the 
prisoner, in committing the act, acted from an irresistible and un- 
controllable impulse. 

If so, the act was not the act of a voluntary agent, but the invol- 
untary act of the body, without the concurrence of the mind direct- 
ing it. Every man is to be presumed to be sane, and to possess a 
sufficient degree of reason to be responsible for his crimes, until the 
contrary be proved to the satisfaction of the jury ; and to establish 
a defence on the ground of insanity, it must be clearly proved that, 
at the time of committing the act, the party accused was laboring 
under such a defect of reason from disease of mind as not to know 
the nature and quality of the act he was doing, or, if he did know 
it, that he did not know what was wrong; that he was unable to 
discriminate between right and wrong; that he was not therefore a 
moral agent, responsi ible in a legal sense for his acts, and a proper 
subject for punishment. One ‘kind of insanity known to our law 
was ** monomania,” where the mind, ina diseased state, broods 
over one idea, and cannot be reasoned out of it; and in this case, 
in order to find the act of the prisoner, if committed by him, to be 
not criminal, the jury must be clearly satisfied it was the result of 
the disease, and not of a mind cap: able of choosing ; that it was the 
result of uncontrollable impulse, and not of a person acted upon by 
motives, and governed by the will. 

On the other hand, it devolved upon the State to show that the 
prisoner committed the act as charged, withthe malicious intent to 
kill; and that the jury must be satisfied of the existence of such 
malice, at the time, beyond a reasonable doubt, in the prisone r, and 
that he had a sufficient degree of mental capacity or sanity, as to 
render him a fit subject of punishment upon the principles before 
suggested. 

The court declining to charge otherwise than as before stated, 
the counsel for the prisoner excepted. The jury having rendered 
their verdict against the prisoner, he moved that the verdict be set 
aside, and for a new trial. 

E. A. Hibbard, for the respondent. 

The presiding judge declined to give either of the requested in- 
structions, and expressly charged the jury differently on both 
points. 

VOL, XXV. NO, XIL 62 
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If the last paragraph of instructions should be found to be sub- 
stantially correct, still the verdict must be set aside, if the other in- 
structions were erroneous. 

Now, there does seem to be some inconsistency between the dif- 
ferent instructions, but the general drift was clearly contrary to our 
views of the law, and was so understood by the jury. If the court 
shali be of the opinion that the jury ought to have been satisfied 
beyond a reasonable doubt, of the respondent’s sanity, or that a 
preponderance of evidence was sufficient to establish his msanity, 
then the presiding judge will not ask nor desire that the verdict 
should stand. 

Must it then *¢ be clearly proved,” and the jury ‘‘ be clearly satis- 
fied” that the respondent was insane, or is a preponderance of evi- 
dence sufficient? Or must the jury be satisfied beyond a reasonable 
doubt of the respondent’s sanity in order to convict ? 

In Massachusetts, it is now settled that a preponderance of evi- 
dence suffices. Commonwealth y. Rogers, 7 Met. 501; Common- 
wealth vy. Eddy, 7 Gray 583, and cases cited by counsel. 

It cannot be that this court will establish any less merciful rule 
here; on the contrary, a step in advance will be taken im /favorem 
vite. The jury ought to be satisfied of the sanity, as of all other 
points necessary to a conviction. It is the same as an alibi, self- 
defence, and the like. 

The jury, upon the whole evidence, must be satisfied beyond a 
reasonable doubt that the respondent was not in another place, or 
if he committed the act, did not do it in self-defence, or was not 
insane, &c. 

‘* It is difficult to see why the rule of proof beyond a reasonable 
doubt does not apply, or why a reasonable doubt of the sanity of 
the defendant should not require the jury to acquit.” 2 Greenl. 
Ey. (10th edition), sec. 81, c. [This was written later than the 
passage from Professor Greenleaf quoted by the presiding judge. ] 
See 1 Bennett & Heard’s Leading Criminal Cases, note to Common- 
wealth vy. Rogers, page 111; but more particularly see page 347, 
note to Commonwealth vy. McKie, in which the whole subject is elab- 
orately treated (although it is carelessly stated, in the leading case, 
that insanity as a defence stands on a different ground). 

Blair, Solicitor, for the State. 

The foundation of the defendant’s brief is based substantially upon 
the reasoning of Mr. Bennett in 1 Bennett & Heard’s Leading 
Criminal Cases, cited by the defendant, and the closing argument of 
Mr. Hale, in the case Commonwealth vy. Eddy, 7 Gray 583, and 
cases cited by him. Indeed the only legal authority to support the 
points suggested by the defendant to the presiding judge to charge 
the jury, which we have been able to find, is contained in State v. 
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. Brenyeau, 5 Ala. 244; State v. Marler, 2 Ala. 43; Crawford v. 
State, 12 Geo. 142, cited in Bennett & Heard 112-353-354. 

The amount of the authority, as settled in Massachusetts, is, that 
a preponderanc e of evidence is sufficient to remove the presumption 
of sanity; but what preponderance? Is it such a preponderance 
as would suffice to support the defence of insanity in a civil action, 
or is it such a preponderance as to clearly prove to the satisfaction 
of the jury the insanity of the prisoner, at the time of committing 
the act? The position taken by the defendant that the preponder- 
.§. ance of evidence to support the defence of insanity is the same as 
to support an alihi or self-defence, is not warranted by anything 
either express or implied in the cases Commonwealth v. Rogers, or 
Commonwealth v. Eddy, cited by the defendant. Now the fallacy 
in the defendant’s reasoning is this, that ignoring the presumption of 
sanity, or at least presuming the accused to be simply prima facie 
sane, which the slightest breath of rebutting testimony may remove, 
he rests his case upon the Massachusetts authorities above men- 

tioned, which do not ignore the presumption of sanity nor assert that 

any accused person is only prima facie sane. There is a slight 
difference between presumptive and prima facie evidence. If the 
defendant’s premises, resting upon the cases cited, are correct, his 
conclusions, in order to be correct, cannot base proof of insanity 
and an alibi upon the same ground, unless it is to be presumed that 
every accused person was present, when the offence, with which he 
stands charged, was committed ; and, consequently, no evidence is 
required on the part of the government to establish that fact. 

The charge of the presiding judge is supported by all the author- 
ities in England touching the subject, and by most American author- 
ities, although the last paragraph suggests a rule as merciful as any- 
thing cited by the defendant. 

The following authorities not only support the charge of the pre- 
siding judge, but contain almost his precise language: Whart. Am. 
Cr. Law 16; 1 Arch. Cr. Pl. and Ev. 11, note, wherein is cited 
Clark v. State, 12 Ohio 483 ; Rose. Cr. Ev. 944—947-949-950 ; 1 
Russ. on Cr. 8 and 9, note (8th Am. Ed.) ; 2 Greenl. on Ey., sec. 
372, 373 (Ed. 1842) 

BELLows J. The defendant’s counsel requested the court to 
charge the jury that, if it was more probable that the prisoner was 
insane than otherwise, it was their duty to find him not guilty by 
reason of insanity; and, also, although the burthen was on 
the prisoner to remove the natural presumption of sanity, the jury 
must be satisfied, beyond a reasonable doubt, that he was a sane 
man, or else acquit him. 

But the court declined to charge the jury according to either re- 
quest, unless it be found in the “direction ‘that the jury must be 
satisfied of the existence of such malice at the time, beyond a rea- 
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sonable doubt, in the prisoner, and that he had a sufficient degree 
of mental capacity or sanity to render him a fit subject of punish- 
ment, upon the principles before suggested.” 

If the term ‘‘ beyond a reasonable doubt” could be applied to 
the finding of the jury in respect to the sanity of the prisoner, it 
must be regarded as a full compliance with both branches of the 
request ; because, if his sanity was established beyond all reason- 
able doubt, there could be no ground to claim that he was probably 
insane. But we think the term ‘* beyond a reasonable doubt,” can- 
not be so applied, or at least not necessarily ; and this is indicated 
by other parts of the charge, in which it is stated, in substance, 
that, to overcome the presumption of sanity, it must be clearly 
proved that the prisoner was laboring under such a disease of mind 
as to render him unable to discriminate between right and wrong : 
and again, that, to find the act not criminal, they must be clearly 
satisfied that it was the result of the disease, and not of a mind 
capable of choosing. It must be taken, then, that the judge de- 
clined to charge the jury that it would be sufficient if the prisoner's 
evidence rendered it more probable that he was insane than other- 
wise ; or that they must be satisfied beyond a reasonable doubt that 
he was sane, and responsible for his acts. It must be taken, also, 
that evidence had been adduced tending to prove the prisoner's in- 
sanity ; otherwise there was no occasion to give any instructions 
upon the subject. 

Upon this state of the case, two questions arise : 

1. Is it enough that the proof should render the insanity more 
probable than otherwise ? 

2. Ought the prisoner to be found guilty when, upon the whole 
evidence, there is a reasonable doubt of his sanity? 

Upon a careful examination of the questions, both upon principle 
and authority, we are of the opinion that the jury ought not to 
return a verdict of guilty, so long as a reasonable doubt rests in 
their minds of the prisoner's capacity to commit the offence charged, 
and this, of course, is an answer to both questions. Nor do we 
think it at all material whether the proof of insanity comes from 
the government or the accused, or part from each; but, however 
adduced, it is incumbent upon the prosecutor to satisfy the jury 
beyond a reasonable doubt of the existence of all the elements, in- 
cluding the necessary soundness of mind, that constitute the offence. 
We are aware that there is conflict in the adjudged cases upon this 
subject, and that highly respectable authorities have maintained that 
when insanity is set up as a defence, the burthen of proof is thrown 
upon the respondent, by force of the natural presumption of sanity, 
and that he must establish his defence by a preponderating weight 
of evidence ; and that some cases have even gone so far as to hold 
that it must be sufficient to remove all reasonable doubt of the in- 
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sanity, as in the case of State v. Spencer, 1 N. J. 196; but we are 
unable to assent to either view, for reasons which we shall proceed 
to state. p 

The rule in criminal cases requiring the prosecutor to establish 
the guilt of the accused beyond a reasonable doubt, has its origin in 
the humane maxim, that it is better that many guilty persons escape 
than that one innocent person should suffer. This maxim, obvi- 
ously, is not founded upon any technical rule or system of pleading, 
but is based upon broad principles of justice, which forbid the in- 
fliction of punishment until the commission of the crime is to a rea- 
sonable certainty established. It has received the sanction of the 
most enlightened jurists in all civilized communities, and in all ages ; 
and, with the increasing regard for human life and individual secu- 
rity, it is quite apparent that the energy of the rule is in no degree 
impaired. When the evidence is all before the jury, they are to 
weigh it, without regard to the side from which it comes, and deter- 
mine whether or not the guilt of the prisoner has been established 
beyond a reasonable doubt. To hold that the quantity and 
weight of the evidence is in any degree affected by the fact that the 
prosecutor has been able to make a case without introducing any 
matter in excuse or justification, is clearly contrary to the spirit of 
the rule, and is giving to mere form an effect which, in many cases, 
must be contempk ated with great pain; inasmuch as juries might 
feel bound to find the prisoner guilty of a capital crime, when, in 
their consciences, they had serious doubts of the existence of malice 
or of mental capacity sufficient to charge the prisoner. Such a doc- 
trine must inevitably lead to a constant struggle, on the part of the 
prosecutor, to prove his case without introducing any evidence of 
those facts or circumstances upon which the respondent is understood 
to rely. In a large number of cases, with skilful management, he 
might succeed, and thus deprive the accused of that protection 
which the rule, independent of all technicality or matters of form, 
was designed to afford. 

The conflict which exists has probably arisen, in a great degree, 
from an attempt to ap ply to criminal causes the rules whie h govern 
the trial of issues in civil causes. In the latter, where the defen- 
dant sets up matter in excuse or avoidance, he must establish the 
defence by a preponderance of proof; and by analogy it has some- 
times been held, in criminal cases, that matters of defence arising 
from accident, necessity, or infirmity, must be established by a like 
preponderance e of proof. In some cases it has been carried so far 
as to require the same quantity of evidence to prove suc h matters of 
defence as to prove the commission of the crime, namely, enough 
to remove all reasonable doubt. But we think there are marked 
distinctions between the two classes of trials, and that the rules as 
to the weight of evidence and burthen of proof in civil cases, are 
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not safe guides in criminal causes. In civil causes the burthen of 
proof is, in general, upon the party who maintains the affirmative ; 
and, when thrown upon the defendant, it is because he sets up, by 
his plea, matters which avoid the effect of the plaintiff's allegations, 
but do not deny them. It is, therefore, right that the burthen of 
proof should be upon him to establish the truth of such matters in 
avoidance by a preponderance of evidence, especially as nothing 
more is required than to render the truth of such matters more 
probable than otherwise. In criminal causes, the trial is usually 
had upon a plea that puts in issue all the allegations in the indict- 
ment ; and, upon every sound principle of pleading and evidence, 
the burthen is upon the prosecutor to sustain them by satisfactory 
proofs. A system of rules, therefore, by which the burthen is 
shifted upon the accused of showing any of the substantial allega- 
tions in the indictment to be untrue, or, in other words, to prove a 
negative, is purely artificial and formal, and utterly at war with the 
humane principle which, in favorem vite, requires the guilt of the 
prisoner to be established beyond reasonable doubt. Not only so, 
but, fairly considered, such a system derives no countenance from 
the rules which govern the trials of civil causes, inasmuch as in 
respect to all the allegations in the declaration, provided they are 
put in issue, the burthen of proof, in general, rests with the 
plaintiff. 

The indictment in this case is for an assault with intent to com- 
mit murder ; and, by the well settled definition of the offence, mur- 
der is when a person of sound memory and discretion unlawfully 
kills any reasonable creature in being under the peace of the State, 
with malice aforesaid, either express or implied. To justify a con- 
viction, all the elements of the crime, as here defined, must be 
shown to exist, and to a moral certainty, including the facts of a 
sound memory, an unlawful killing, and malice. As to the first, 
the natural presumption of sanity is prima facie proof of a sound 
memory, and that must stand unless there is other evidence tend- 
ing to prove the contrary ; and then whether it come from the one 
side or the other, in weighing it, the defendant is entitled to the 


benefit of all reasonable doubt, just the same as upon the point of 


an unlawful killing or malice. Indeed the want of sound memory 
repels the proof of malice, in the same way as proof that the kill- 
ing was accidental, in self-defence, or in heat of blood; and there 
san be no solid distinction founded upon the fact that the law pre- 
sumes the existence of a sound memory. So the law infers malice 
from the killing when that is shown, and nothing else ; but in both 
cases the inference is one of fact, and it is for the jury to say, whe- 
ther, on all the evidence before them, the malice or the sanity is 
proved or not. Indeed we regard these inferences of fact as not 
designed to interfere in any way with the obligation of the prosecu- 
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tor to remove all reasonable doubt of guilt; but are applied as the 
suggestions of experience, and with a view to the convenience and 
expedition of trials, leaving the evidence, when adduced, to be 
weighed without regard to the fact whether it come from the one 
side or the other. : 

Our opinion, then, is, that the inference which the law makes of 
sanity, malice, and the like, is to be regarded as merely a matter of 
evidence, and standing upon the same ground as the testimony of a 
witness ; 1 Greenl. Evy., secs. 33, 34; and in this respect is like 
the presumption of innocence. See Sutton vy. Sadler, 91 Com. Law 
87. Nor does it shift the burthen of proof in the sense of chang- 
ing the rule as to the quantity of evidence; but is merely prima 
facie proof of the sanity, or malice, upon which, other things 
being shown, the jury may find a verdict of guilty. If further evi- 
dence is offered upon the point, by either party, tending to repel the 
presumption, the whole must be weighed by the jury, who are to 
determine whether the guilt of the prisoner is established beyond a 
reasonable doubt. The criminal intent must be proved as much as 
the overt act, and without a sound mind such intent could not ex- 
ist; and the burthen of proof must always remain with the prose- 
cutor to prove both the act and criminal intent. 

In the English courts, the direct question does not appear to have 
been discussed, though it is laid down by elementary writers, that 
when the defence is insanity, the burthen of proving it is upon the 
prisoner. Rose. Ev. (5th Am. Ed.) 944; 1 Russ. on Cr. 10. 
Citing Bellingham’s case, 1 Callison on Lunacy 636, and Rosc. Ey. 
946, and note to Rex v. Offord, 5 C. & P. 168, where the judge 
told the jury, that to support such defence, it ought to be proved, 
beyond reasonable doubt, that the respondent was insane. In 
Foster’s Crown Law 255, it is said, ‘‘ In every charge of murder, 
the fact of killing being first proved, all the circumstances of acci- 
dent, necessity, or infirmity, are to be satisfactorily proved by the 
prisoner, unless they arise out of the evidence produced against him ; 
for the law presumeth the fact to have been founded in malice, until 
the contrary appeareth ; and very right it is that the law should so 
presume. The defendant, in this instance, standeth just upon the 
same ground that every other defendant doth; the matters tending 
to justify, excuse, or alleviate, must appear in evidence before he 
can avail himself of them.” So it is laid down in 1 East Cr. Law 
224-340, and Hawk. PI., ch. 31, sec. 32; 4 Bl. Com. 201. On 
this point, Ornby’s case (reported 2 Str. 766, and, also, in Ld. 
Raym. 1485, and decided in 1727) is relied upon as a leading case ; 
but it will be observed that the question of the quantity of evidence 
was not at all considered, and its weight, as an authority, is greatly 
diminished by the fact that it was then held, that whether there was 
malice or not, was a question of law ; and so, also, whether the act 
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was deliberate or in the heat of passion. In the opinion of the 
judges, in answer to questions propounded by the House of Lords 
(reported in note to Regina v. Higginson, 1 C. & K. 130), Tin- 
dali C. J. says, ** Every man is presumed to be sane and respon- 
sible for his crimes, until the contrary is shown to the satisfaction of 
the jury ; and that to establish a defence on the ground of insanity, 
it must be clearly proved that, at the time of the committing of the 
act, the party accused was laboring under such a defect of reason, 
from disease of mind, as not to know the nature and quality of the 
act he was doing, or if he did know it, that he did not know it was 
wrong. 

Another class of cases in the English courts, are referred to in 
Wharton’s Criminal Law, 264, 265, as cases where the facts of the 
prosecution are conceded, but the defendant sets up some matter 
in excuse or avoidance ; in which event, it is said that the presump- 
tion of innocence no longer works for the defence, and such matter 
of excuse or-avoidance should be proved by the defendant by a pre- 
ponderance of testimony. The cases cited in support of this doc- 
trine, are prosecutions for selling liquor without license, shooting 

game without the necessary qu: alifications, practising medicine with- 
out a certificate, and the like. Some of these cases were civil suits, 
brought for the penalty, and the substance of the doctrine held in 
them all, was, that the affirmative of the facts being with the defen- 
dant, and matter being peculiarly within his knowledge, the burthen 
of proof was upon him. But the question before the court in this 
“ase, was not considered, and it was nowhere announced that in 
case evidence was adduced by the defendant, tending to prove such 
fact, the jury must require that it should be made to preponderate 
in his favor. 

It will be perceived, then, that according to the general statement 
of the English Doctrine, which is fairly expressed in the extract 
from Foster’s Crown Law which we have quoted, the obligation of 
proving any circumstances of accident, necessity, or infirmity, which 
may be set up as a defenee to a charge of murder or other crime, 
is thrown upon the prisoner; unless such proof arises out of the 
evidence offered by the prosecution. It is said, indeed, that such 
circumstances must be satisfactorily proved ; but it is not stated by 
what quantity of evidence, whether such as to preponderate in 
favor of the prisoner, or whether he is to be entitled to the benefit 
of reasonable doubts, as in other cases. When we consider, how- 
ever, that the passage clearly applies to everything which rebuts 
malice, whether by showing that the act was justifiable, was done in 
necessary self-defence, or that the prisoner was not capable of com- 
mitting the crime by reason of insanity, it may well be urged that 
nothing more was intended than this. If the prosecutor has proved 
the commission of the offence without disclosing any circumstance 
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of justification, necessity, or infirmity, or other matter of defence 
relied upon by the accused, then the burthen will be upon the lat- 
ter, to offer so much proof of the matters constituting his defence, 
as will, upon the rules of law, entitle him to a verdict of not guilty. 
Not that his proof shall be sufficient to establish such facts by a 
preponderance of evidence, but sufficient to entitle him to an ac- 
quittal. If it were not so, what shall be the rule when some evi- 
dence of the matter in excuse or justification unavoidably creeps in 
with the government proof, and still the accused offers more to the 
same facts? ‘To hold that the rule upon which the life or death of 
a human being may depend, is to be affected by a circumstance so 
trivial before any enlightened conscience, would be giving to mere 
form a weight wholly inconsistent with the humane spirit of our 
criminal laws. In _ the opinion of Tindall C. J. before cited, 
which was given without argument, and without the attention of 
the court being distinctly drawn to this point, it is by no means clear 
that any different rule as to the quantity of evidence was intended 
to be announced, although there may be some expressions tending 
that way. 

In Commonwealth v. York, 9 Met. 93, it was decided that malice 
was to be inferred from a wilful and voluntary killing, unless it was 
proved by a preponderance of evidence, by the accused, that the 
act was done in an affray in the heat of blood. ‘The opinion was 
pronounced by Shaw C. J. after a most able and thorough exami- 
nation of the authorities, and it is apparent that he gave great 
weight to the statement of Sir Michael Foster, which we have cited. 
The court, however, were not unanimous, Wilde J. having deliv- 
ered an able dissenting opinion. In the previous case of Common- 
wealth vy. Rogers, 7 Met. 504, it was held, that the ordinary pre- 
sumption of sanity must stand, until rebutted either by evidence 
offered by government or by the prisoner; and in either case, the 
evidence must be sufficient to establish the fact of insanity. Subse- 
quently, in Commonwealth y. Haskins, 3 Gray 463, the doctrine of 
Commonwealth v. York was restricted by Shaw C. J. to cases where 
the killing was proved, and nothing else ; but it was held that, where 
the circumstances were fully shown, the burthen was upon the 
State to show the malice beyond a reasonable doubt. The cases of 
Commonwealth vy. Rogers and Commonwealth v. York, put upon the 
same ground, the rebutting of malice, by showing that the act was 
done during an affray, in the heat of passion, and that by reason of 
insanity, the accused was incapable of malice. And it is quite ob- 
vious, we think, that in principle, there is no difference; in both 
cases the same element of the crime is proved not to exist, and the 
indictment, therefore, is not sustained; and to that effect, is the 
doctrine of the passage before eited, from Foster’s Crown Law. 
The general doctrine of Commonwealth vy. York has been followed 
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in several of the American courts, giving itas authority. People v. 
Milgate, 5 Cal. 127; Graham vy. Commonwealh, 16 B. Mon. 587; 
State v. Stark, 1 Strobh. 479; State v. Spencer, 1 N. J. 196. The 
doctrine of Commonwealth vy. York has since been greatly shaken, 
if not overthrown, in Commonwealth vy. McKie, 1 Gray 61, in an 


able opinion of Bigelow J. which decided that where evidence of 


the facts constituting a justification, came from both sides, the bur- 
then of proof remained on the government throughout, to remove 
all reasonable doubt of guilt; and the reasons assigned apply with 
equal force, when such evidence all comes from the prisoner. It is 
true, that the learned judge says, ‘* There may be cases where a 
defendant relies upon some distinct, substantial ground of defence, 
not necessarily connected with the transaction on which the indict- 
ment is founded, in which the burthen of proof is shifted upon the 
defendant ” ; and he instances the case of insanity, but expresses no 
opinion upon it. It was, however, held in a subsequent case ( Com- 
monwealth vy. Eddy, 7 Gray 583), that the burthen of proof resting 
on the government, is sustained so far as the defendant’s mental 
capacity is concerned, by the presumption of sanity, until rebutted 
and overcome by a preponderance of the whole evidence; thus giv- 
ing to the presumption of sanity an effect that is not given by the 
doctrine of Commonwealth v. McKie, to the presumption of malice ; 
which, nevertheless, as we think, stands upon the same ground. 
According to these decisions, then, the rule in Massachusetts, as 
to the quantity of evidence to establish a defence, arising from acci- 
dent or necessity, now corresponds with the views we entertain ; 
and with our construction of the passage cited from Foster’s Crown 
Law ; and the principle of the rule includes, also, the defence arising 
from insanity, or infirmity. 

In accordance with our views is the doctrine of People v. McCann, 
16 N. Y. (2 Smith) 58, where the subject is most ably discussed. 
Ogleton v. State, 28 Ala. 692; United States v. McClure, U.S. 
District Court, 7 Law Rep. (N.S.) 439 by Sprague J.; 1 Lead. 
Crim. Cases 347, and, note, and cases cited. 

Such, also, we think, has been the course of trials in this State. 
It was clearly so on the trial of Corey, in Cheshire County, for 
murder, in 1830, October term, before the Superior Court of Judi- 
vature, Richardson C. J. presiding, where the defence set up was 
insanity. Thecourt charged the jury, that the State had no claim 
to their verdict until they were satisfied, beyond all reasonable doubt, 
that the prisoner was guilty ; and in that case the only question was, 
whether he was insane, the guilt otherwise being clear. 

So was State v. Prescott, tried in Merrimack County, September, 
1834, before Richardson C. J. In that case, which was for the 
murder of Mrs. Cochran, the fact of killing was also clear, and 
the only defence was insanity. The judge charged the jury, that it 
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was their duty not to pronounce the respondent guilty until every 
reasonable doubt of his guilt was removed from their minds. And, 
again, he said, ‘* We are of the opinion that if, under all the cir- 
cumstances of the case, you have any reasonable ground to sup- 
pose that the prisoner could not have had the use of his reason, you 
are bound to acquit him.” 

With these views of the law, and the course of our own courts, 
there must be 

A new trial. 


RECENT ENGLISH CASES. 


Pruiot v. Witkivson.—April 23; May 7, 1863. 


The plaintiff purchased goods lying at the defendant's wharf, and received for 
them a warrant endorsed by H., which he showed to the defendant, and obtained 
samples. Shortly afterwards an order of attachment on the goods of H. was served 
on the defendant by an officer of the Mayor’s Court, and the goods in question were 
pointed out to him as being included in such attachment. Upon the piaintiif’s de- 
manding the bulk of the goods, the defendant told him, that he had been served 
with an attachment, and asked for time to inquire into the matter, to which the 
plaintiff replied by a peremptory demand for the delivery of the goods, and on its 
not being immediately complied with, commenced the action. 

Held, per totam Curiam, that the serving of the .order of attachment did not 
place the goods in custodia legis, so as to justify the defendant in detaining them ; 
and (per Potiock C. B., and Martin B.; dissentiente BramweLt B.) that the 
conduct of the defendant amounted to a conversion of the goods. 


Trover for champagne. 

Pleas—not guilty, and not possessed. 

The action was tried at-the sittings after Michaelmas Term, in 
London, before Pollock C. B. It appeared that the wine in ques- 
tion was deposited .at the wharf of the defendant, a wharfinger in 
the name of one Henry. Henry procured advances upon it from 
Messrs. Bennett & Co., brokers and commission agents. On the 
5th of July the plaintiff purchased forty-nine cases of the wine 
from Bennett & Co., at the price of 40/. 1s. 11d., and received 
from them a warrant for the wine endorsed by Henry and Bennett 
& Co., with a memorandum, that the goods were lying at Botolph 
Wharf (the defendant’s). The plaintiff showed this warrant to the 
defendant, and took samples of the wine. 

On the 22d of July the defendant was served by an officer of the 
Lord Mayor’s Court with an attachment in the following terms :— 


‘*To Mr. Thomas Wilkinson, of Botolph’s Wharf. 


‘* Take notice, that by virtue of an action entered in the Lord 
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Mayor’s Court, London, on the 22d July, 1862, against John 
Ifenry, trading under the firm of J. Henry & Co., defendant, at 
the suit of Michael Aron, plaintiff, in a plea of debt, upon demand 
of 100/., I do attach all such moneys, goods, and effects you now 


have, or, which hereafter shall come into your hands or custody, of 


the said defendant, to answer the said plaint in the plea aforesaid ; 
and that you are not to part with such moneys, goods, or effects, 
without license of the said Court. 


** Sergeant-at-Mace, Mayor’s Court Office.” 


The attorney of the plaintiff in the suit in the Mayor's Court 
accompanied the officer, and before handing the notice to the 
defendant endorsed upon it the particulars of the goods attached, 
including the forty-nine cases of champagne in question. On the 
24th of July, the plaintiff, accompanied by his attorney, went to 
the defendant’s wharf, produced the warrant, and demanded the 
champagne. The defendant’s manager told him that the goods 
were under an attachment, and suggested that they should see the 
defendant. The defendant could not then be found, and the same 
day the plaintiff addressed to him the following letter :— 


‘¢ Sir,—We are instructed by Mr. Pillot, the holder of warrant 
No. 7115, for forty-nine cases of wine, to request the immediate 
delivery of such cases of wine, and to apply to you for compensa- 
tion for loss he has sustained by your retaining the same. Our 
instructions are to adopt immediate proceedings, and we shall 
therefore feel obliged by your communicating with us by eleven 
o'clock to-morrow morning, so that, if satisfactory, our further in- 
tervention in the matter may become unnecessary. 

‘* Should you still decline to deliver the goods, please send us the 
name of your solicitors, to whom we may send process.—We are, 
sir, yours obediently, 

‘* Dicny & SHarp. 

‘© 1, Circus Place, July 24, 1862.” 


In answer, the defendant’s attorneys wrote to the plaintiff’s at- 
torneys as follows :— 


*¢ Sussex Chambers, Duke Street, St. James’s, S. W., 
July 25, 1862. 

‘** Gentlemen,—Mr. Wilkinson, of St. Botolph Wharf, has sent 
us your letter of yesterday’s date, with instructions to communicate 
with you respecting it. The matter appears complicated, and we 
are not yet fully acquainted with the circumstances. We trust you 
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will allow time for inquiry, as Mr. Wilkinson only desires to do 
what is right.—We are, gentlemen, yours obediently, 
«¢T. F. Mitter & Co., Solicitors. 
‘*Messrs. Digby & Sharp, Solicitors, 
*¢ 1, Circus Place, Finsbury Circus.” 


The plaintiff’s attorneys replied to the defendant’s attorneys as 

follows :— 
‘1, Circus Place, Finsbury Circus, E. C., 
26th July, 1862. 

‘¢Gentlemen,—/( Pillot vy. Wilkinson)—Our client, having already 
lost two customers by the detention complained of, instructs us not 
to delay proceedings ; and we will therefore forward process for 
your undertaking. —Yours faithfully, 

‘“Diepy & SHarp. 
‘¢ Messrs. Miller & Son, Sussex Chambers, 
Duke Street, Saint James’s, 5. W.” 


The same day the writ was issued. 

Upon these facts a verdict was entered for the plaintiff for the 
value of the goods, leave being reserved to the defendant to move 
to enter a verdict, on the ground that the goods were in custodia 
legis, and that there was no conversion proved. 

M. Smith, Q. C., having in Hilary Term obtained a rule accord- 
ingly, 

Bovill, Q. C., and Prentice now showed cause. They contended 
that the serving of the attachment did not place the goods in custodia 
legis; and that, that being so, there was a conversion. 

M. Smith, Q. C., and Freeman, in support of the rule, con- 
tended—Ist, that the goods were in custodia legis; 2d, that the 
conduct of the defendant in asking for time to inquire did not 
amount to a conversion. 

The following authorities were cited :—Smith v. Goss, 1 Camp. 
282: Brandon on the Law of Foreign Attachment, 101 and 158 ; 
Mallalieu v. Laugher, 3 Car. & P. 551; Verrall y. Robinson, 2 C. 
M. & R. 495; Wilson vy. Anderton, 1 B. & Ad. 450; Com. dig. 
tit. Attachment ; Gunton v. Nurse, 2 Brod. & Bing. 447; Aler- 
ander v. Southey, 5 B. & Ald. 247; Clark v. Chamberlain, 2 M. & 
W. 78; Burroughes v. Bayne, 5H. & N. 296; Vauzhan v. Watt, 
6M. & W. 492. 

May 7.—Bramwe tt B.—I am of opinion that this rule ought to 
be made absolute, on the ground that there was no evidence of con- 
version. The facts, as I understand them, are shortly these :— 
Certain goods of the plaintiff were in the warehouse of the de- 
fendant, and, when the plaintiff asked to have them delivered 
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up, the defendant’s warehouse-man told him that there was some 
difficulty about the goods with reference to a foreign attach- 
ment, and proposed to see the defendant. The defendant could not 
then be found and consequently nothing was done. The next day, 
or the same night, the plaintiff’s attorneys wrote a letter to the 
defendant, demanding possession of the goods by eleven o’clock the 
next day, to which the defendant’s attorneys wrote an answer, ask- 
ing for a little time to think about it. Within an hour of the 
receipt of that letter the writ was issued. I am of opinion that this 
did not amount to a conversion. I do not think the defendant had 
any defence on the ground of the process issued from the Lord 
Mayor’s Court, because it would be preposterous to hold that a pro- 
cess from a court directed to A., telling him that the goods of B. 
were attached, would justify him in detaining the goods of C., 
merely because the person who served it told him that the warrant 
referred to those particular goods. The only color for such a con- 
tention is to be found in the case of Verrall vy. Robinson, where two 
learned judges (Lord Abinger, and Alderson B.) said that the 
goods were in the custody of the law, and that consequently the 
defendant was justified, in that case, in not delivering them over. 
With the greatest possible respect for those learned judges, I think 
that that expression so used in that case was an inaccurate one, and 
that, though the case was rightly decided, the reasons given for that 
decision were wrong. What the learned judges probably meant 
was, that the defendants were justified in taking time to con- 
sider, and have advice as to what ought to be done. In the 
present case, I think there was no evidence of a conversion. 
I must say I think that is a mischievous word—not in itself— 
but, unhappily, the word has been perverted from its natural 
signification, by extending it to signify things which are not 
the least like an actual conversion. As soon as ever that is 
the case—as soon as we deal with unrealities, we get into great ad- 
ministrative difficulty, and are very likely to do what has been 
frequently done by the use of the word—great injustice. If there 
were any case which went as far as the present, we should be bound 
by it, but in my opinion there is no case which goes so far; on the 
contrary, the authority cited for the defendant is diametrically 
opposed to it. In this case the defendant never positively refused 
to give up the goods, or claimed any title to them in himself or any- 
body else ; he does not say he has a right to detain them, but only 
asks for time to inquire further into the matter. It appears to me 
that it would be an abuse of terms to call this a conversion, and to 
say that the defendant is to be liable in trover for the full value of 
the goods. 

Martin B.—I am of opinion that there was evidence to go to 
the jury of a conversion. In the judgment of Borroughes v. Bayne, 
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upon a similar question arising, I stated my view of this matter in 
conjunction with my brother Channell, and I retain the opinion I 
then expressed. When a man detains another’s goods, he knowing 
that they belong to that person, or with the means of knowing it, 
in my judgment the detention of those goods is what the law calls 
‘*conversion.” The term may be an unfortunate one, but it is as old 
as the time of Lord Holt. But, without going into a discussion as to 
the meaning of the word, it appears to me that it is well established 
law that the withholding of a man’s goods without lawful excuse is 
ground for an action of trover. 

Potiock C. B.—I entirely agree with my brother Martin. It 
is quite clear upon the facts that the defendant knew that the plain- 
tiff had bought the wine ; he gave him a sample, and knew that he 
was entitled to have the bulk delivered to him upon demand. 
When, however, the plaintiff demanded the bulk, he tells him that 
there is an attachment upon the goods. The plaintiff, in reply, re- 
news his demand. Now, I hold it to be law that, when a man 
retains goods, knowing them to be the property of another, he is 
liable to an action of trover. In technical language, he is said to be 
guilty of a ‘‘ conversion” of the goods. But it is to be observed 
that the form of a count of trover does not contain only this techni- 
cal term; it alleges that the defendant ‘* wrongfully deprived. the 
plaintiff of the use-and possession” of the goods. There can be 


no doubt, that the defendant has deprived the plaintiff of the use of 


his goods, that he had no legal right to do so, and, therefore, that 

he did it wrongfully. I regret that my brother Bramwell differs from 

the rest of the Court, but our judgment must be given in accord- 

ance with the opinion of the majority, in favor of the plaintiff. 
Rule discharged. 


Divorce and Matrimonial. 
Stace falsely called EpGECUMBE v. EDGECUMBE. 
June 5 and 16, 1863. 


The Court refused to pronounce a decree of nullity in consequence of the incapa- 
city of the husband to consummate the marriage where the cohabitation had con- 
tinued for little more than two months, and the incapacity of the husband did not 
arise from any manifest and incurable defect, but from a cause that was capable of 
removal, although its removai was highly improbable. 

When the Court dismisses a petition for nullity it will not decree a monition to 
the petitioner to return to cohabitation unless such monition is prayed for by the 
respondent. 


This petition by a woman for a decree of nullity of marriage was 
heard by the Judge Ordinary by oral evidence on the 5th of June. 
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The petition alleged that, on the 2d day of July, 1861, a ceremony 
of marriage was, in fact, had between the petitioner and the respon- 
dent; that, after the marriage until the 27th of Sept., the petitioner 
cohabited with the respondent ; but, by reason of the malformation 
of the respondent, he was, and had continued, incompetent to con- 
summate the marriage; that the malformation of the respondent 
was congenital and incurable by art or skill, as on inspection by ex- 
perts would appear; that the petitioner was a virgin intact, as on 
inspecjon by experts would appear. The respondcnt did not 
appear. 

Wamby, Dr., for the petitioner. 

The medical inspectors who were appointed at the instance of the 
petitioner, and who examined the person of the respondent, made 
the following report :— 

‘¢ 26th Jan., 1863. 

‘¢ We, the undersigned medical inspectors appointed to examine 
and report upon the condition of the generative organs of Henry 
Edgecumbe, do hereby declare that we have made a careful exami- 
nation, and find that the external organs, viz. : the penis and the 
two testicles of the said Henry Edgecumbe, are perfectly natural 
and well formed, and, as far as we are able to judge, fully compe- 
tent to perform their functions. However, it appears that Henry 
Edgecumbe, who is twenty-nine years of age, has been the subject 
of fits since he was five years old, and that he has practised exces- 
sive self-abuse, masturbation, and has continued to do so since his 
marriage in 1861. Considering the foregoing facts, we cannot but 
believe that there is a want of proper virile power. The long con- 
tinuance of the fits has no doubt induced great deficiency mm the 
nervous system, but that is not a sufficient cause of impotence, 
as there are many epileptic persons who have married and had 
children; the more probable cause is one of a mental or moral 
character, viz., self-abuse: this we know, if carried to any great 
extent, induces an aversion to the female sex. This cause is 
remediable, and remains entirely at the option of the person con- 
cerned. Self-control may restore the natural feeling towards the 
wife; but the continuance of self-abuse will leave matters as 
they are. 

‘¢ Artrrep POLAND, 
‘¢ SAMUEL BAYFIELD.” 


No report was made as to the state of the petitioner; but she 
appeared as a witness, and deposed that during her cohabitation 
with the respondent he had made two unsuccessful attempts to con- 
summate the marriage. The medical men who examined and made 
a report as to the state of the respondent, examined the petitioner 
also, and their evidence was equivocal as to her state, as they were 
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not ablg to state whether she was a virgin intact. It also appeared 
from their evidence that there was a possibility but not a probability 
of the respondent’s cure. 
Cur. adv. vult. 

The JupGE Orprnary now delivered judgment. After stating 
the petition and evidence his Lordship continued.—Had I deemed it 
possible to pronounce a decree of nullity under the circumstances 
proved before me, I should have desired to have a formal report 
from the medical men as to her condition. But even assuming her 
to be a virgin intact, I cannot make the decree prayed, for the 
medical men negative malformation ; they negative impotency from 
disease or natural infirmity ; but they ascribe the non-consummation 
of the marriage to temporary incapacity occasioned by the indulgence 
of a disgusting and degrading habit, and believe that such incapacity 
will continue until that habit is corrected, but no longer. More- 
over, the cohabitation continued but little more than two months. 
Now, where any manifest and incurable defect exists, the old rule 
as to triennial cohabitation has been relaxed ; but even in such cases 
the Court has” never, that I am aware of, proceeded on so short a 
cohabitation as in this case. Here I have no right to assume that 
incapacity will be permanent; and, however painful it may be to 
the petitioner to resume cohabitation with the respondent, I feel 
bound to follow the precedent of Sir George Lee in Welde v. 
Welde, 2 Lee, 585, and dismiss the petition. In that case he 
decreed a monition that the petitioner should return to cohabitation ; 
I am not sure that I ought to do so unless such process is prayed 
for by the respondent, and therefore at present abstain from doing it. 

Petition dismissed. 


JONASSOHN v. YOouNG.—June 24, 1863. 


Declaration—that plaintiff agreed to sell, and defendant agreed to buy, as many 
cargoes of coals of a certain quality as one vessel plying between Sunderland and 
London could fetch in nine months ; but that during the said nine months defendant 
neglected and refused to fetch and accept divers of the said cargoes, and to perform 
his contract any more. 

Pleas (3)—that, before any breach by defendant, plaintiffs broke their contract 
by shipping gas coal, which was very inferior to the agreed quality, as the plaintiffs 
well knew, wherefore the defendant refused to accept any more. 

(4) That, before any breach by defendant, the plaintiffs broke their contract by de- 
taining the defendant’s vessel an undue and unreasonable length of time, and far 
beyond the time prescribed by the contract, wherefore the defendant refused to ac- 
ccpt any more. 

Held (on demurrer), that the pleas were bad. 

Hoare v. Rennie, 8 W. R. 80, 5 H. &. N. 19, commented on. 


Declaration.—That it was agreed between the plaintiffs and the 
defendant, that the plaintiffs shofld sell and deliver to the defendant, 
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and the defendant should purchase of the plaintiffs, as many of the 
plaintiffs’ Nettleworth gas coals, equal in quality to a certain cargo 
of them before then arrived on trial, by a steam vessel called the 
Great Northern, as one vessel could fetch in nine months, plying 
between Sunderland and ‘London ; the steam vessel to be sent by the 
defendant for the said coals, and the plaintiffs to ship them on board 
of it at Sunderland, at and for a certain price, to wit, 5s. 9d. per 
ton, to be paid by the defendant to the plaintiffs at the beginning of 
each month, for the preceding month’s supply, less £2 10s. per 
centum discount—yet the defendant neglected and refused to send, 
and made default in sending the steam vessel as aforesaid to Sun- 
derland aforesaid, to fetch divers cargoes of the said coals, and 
would not fetch, or accept, or receive such cargoes, and declared to 
the plaintiffs that he would not perform any more the said agree- 
ment, and exonerated and discharged the plaintiffs from any further 
performance thereof on their part. 

Pleas. —3. That before any breach by the defendant of the said 
agreement, the plaintiffs broke their said contract by delivering and 
shipping to the defendant gas coal which was not equal in quality 
to the said cargo so shipped on trial as aforesaid, but was very in- 
ferior thereto, and wholly unfit for the defendant’s purposes, as the 
plaintiffs well knew; whereupon and wherefore the defendant, im- 
mediately after discovering the plaintiffs’ said default, refused to 
fetch or accept any more of the said coal, as he lawfully might, for 
the cause aforesaid. 

4. Before any breach by the defendant of the said agreement, the 
plaintiffs broke their said contract—to wit, by detaining the de- 
fendant’s said vessel an undue and unreasonable length of time, and 
far beyond the time prescribed by the said contract, upon divers 
occasions upon which the defendant had sent the same to the plain- 
tiffs to be loaded with coal under the said agreement, and thereby 
greatly injured and damnified the defendant, whereupon and where- 
fore he immediately, upon notice of the plaintiffs’ said default, 
refused to fetch and receive any more of the said coal, as he lawfully 
might, for the cause aforesaid. 

Demurrer and joinder. 

Hannen, for the plaintiffs, in support of the demurrer, cited 
Weaver v. Sessions, 6 Taunt. 155; Withers v. Reynolds, 2 B. & 
Ad. 882; and Franklin y. Miller, 4 A. & E. 599, and contended 
that there was nothing in the plea to show that the plaintiffs did not 
intend to and would not supply good coal in future, and load it 
within a reasonable time. And that in the case of Hoare y. Ren- 
nie, 5 H. & N. 19, 8 W. R. 80, time was of the essence of the 
contract. 

Keene, for the defendant, in support of the pleas, stated that he 
relied on the case of Hoare y. Réanie, and submitted that the facts 
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set out in the pleas in the present case, indicated an intention on the 
part of the plaintiffs to continue to send coal inferior in quality, 
and to delay an unreasonable time. 

Crompton J.—We are of opinion that the pleas are bad. 
They do not show anything beyond a likelihood or expectation that 
the plaintiff would go on furnishing inferior coal, and with an un- 
reasonable delay ; and do not allege an absolute refusal on the part 
of the plaintiffs to fulfil the contract in future. In the case of 
Hoare v. Rennie, 5 H. & N. 19, 8 W. R. 80, we must take it that 
time was of the essence of the contract, and that the object of the 
contract was entirely frustrated by the delay. 

BLACKBURN J.—In the case of Hoare v. Rennie, the plea is 
very good to the first count, alleging, in answer to a claim founded 
on a contract to deliver in July, that the plaintiffs did not deliver 
in July. The second count, alleging a contract to deliver in 
September, seems to have slipped through without notice. 

Judgment for the plaintiff upon both pleas. 

Attorneys for the plaintiff, Skum § Crossman. 

Attorneys for the defendant, Hensman § Nicholson. 


NELSON AND Orners v. Coucn AND OTHERS.—June 24, 1863. 


To a declaration in an action at common law for a collision at sea, the defendants 
pleaded that a judgment in rem. had been recovered in the Admiralty Court, and 
that execution had been levied by the sale of the defendants’ vessel; the damage 
done exceeded the amount realized by the sale. 

Held, that the plea was no answer to the action. 


The declaration contained a count for a collision by the ship Leo 
on the ship Peri, caused by the negligent navigation of the Leo 
whereby the Pert and her cargo, &c., were lost. 

Plea 2.—That before the commencement of this action the plain- 
tiffs did, in the High Court of Admiralty of England, then law- 
fully having jurisdiction in that behalf, duly institute a cause against 
the defendants’ said ship Leo and the freight thereof, for and in 
respect of the matters complained of in the declaration, and for the 
same causes of action therein named, and thereupon the plaintiffs 
caused a warrant to be duly issued out of the said court, command- 
ing the marshal of the said court and all and singular his substitutes, 
to arrest the said ship and freight, and to keep the same under safe 
arrest until he or they should receive further orders, and to cite all 
persons who had or claimed to have any right, title, or interest in 
the ship and freight, to enter, within six days from the service 
thereof (inclusive of the day of such service), in the registry of the 
said court, an appearance in the said cause, and further commanding 
the said marshal and all and singular his substitutes, to warn all the 
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said persons, that if they did not enter an appearance as aforesaid, the 
judge of the said court would proceed to determine the said cause, 
and to make such order therein as to him should seem right. And 
the defendants say that the said marshal duly arrested the said ship 
and freight, and executed the said warrant according to the term 
and purport thereof. And the defendants further say that an 
appearance was duly entered in the said cause by and on behalf of 
the owners of the cargo of the said ship, and the sum of £187 5s. 1d., 
being the amount of the freight of the said ship, was paid into the 
registry of the said court. And the defendants further say that no 
appearance was entered in the said cause for or on behalf of the 
defendants, the owners of the said ship, and thereupon such pro- 
ceedings were lawfully had by the plaintiffs in the said court; and 
the said ship with her tackle, apparel, and furniture, was lawfully 
decreed by the said court to be sold by public auction, and the pro- 
ceeds thereof to be paid into the registry of the said court. And 
the said ship was so sold by public auction, under and by virtue of 
the said decree, for the sum of £830; and the said sum was paid 
into the registry, and thereupon the said cause came on for hearing 
before the judge of the said court, and the said judge pronounced 
for the damage proceeded for, condemned the proceeds of the said 
vessel Leo and freight therein, and in costs, and directed the 
sum of £957 4s. 6d., being the balance of the said sale and the 
amount of the said freight (after payment of the lawful expenses of 
the said marshal ordered by the said court to be paid to him the said 
marshal), to be paid out to the plaintiffs, and the said sum was so 
paid out to the plaintiffs. And the defendants say that all things 
had been done and performed, and all time had elapsed necessary to 
make the said proceedings in the said Admiralty Court valid and 
effectual in the law, and binding upon the plaintiffs and the 
defendants respectively ; and that the said proceedings and every of 
them were instituted by the plaintiffs, and the said decree made in 
favor of the plaintiffs in respect of and concerning the same cause of 
action in the declaration sued on, and not otherwise. 

Replication 2.—That the plaintiffs sue not for the recovery of the 
said moneys so paid out to the plaintiffs as in the plea mentioned, 
or in respect of the causes of action thereby satisfied, but in respect 
of the residue of the said damage sustained by them by reason of 
the said alleged breach. 

Demurrers to plea 2, and to replication 2. 

Archibald (Lush, Q. C., with him), for the plaintiffs, contended 
that the plea was bad, as it did not state the amount of damage 
sustained by the plaintiffs, or that the defendants’ vessel fetched its 
full value, or that the collision had not occurred through the default 
or with the privity of the defendants, so as to prevent them being 
liable for more than had been recovered in the Admiralty Court. 
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He contended also that the proceedings in rem. in the Admiralty 
Court were no bar to this action. He cited the John and Mary, 
Swab. Ad. 471; Brown v. Wilkinson, 15 M. & W. 391; the Mary 
Caroline, 6 No. Cas. 536; and the Bold Buccleugh, 7 Moo. P. C. 
C. 267. [He was then stopped by the Court. ] 

Brett Q. C. (J. Sharpe with him,) for the defendants, contended 
that the plaintiffs salghht have brought their action here in the first 
instance, or might have proceeeded in personam in the Admiralty 
Court, in which case they might have recovered the full amount of 
the damage done; that they had elected to proceed in rem., 
because they thereby got possession of the defendants’ vessel, and 
that having so elected, they were bound to take the judgment as 
final. He also contended that the judge in the Admiralty Court 
had pronounced judgment for the whole damage done. He referred 
to 24 Vict. c. 10, ss. 14, 15, 17 and 18 Vict. c. 104, s. 504; and 
Coote’s Admiralty Practice, 7, 8 ; and cited the Kalamazoo, ag 
885, and the judgment of Dr. Lushington at p. 886; the Hope, 1 
W. Rob. 154; the Volant, 1 W. Rob. 383, s.c., 1 No. Cas. 
503: Perry v. Barker , 13 Ves. 198; and the John and Mary, sup. 

Wues J.—I am of opinion that this plea cannot be sustained ; 
my brother Williams expressed to me the same opinion before he 
left the Court. The plea sets up the defence of res adjudicata ; it 
must therefore either show a merger of the whole cause of agtion 
in the judgment which it alleges, or it must show that the same 
matter has been determined between the same parties, so that the 
plaintiff must be presumed to have recovered all that he could be 
entitled to in this action. It is clear, from the old cases which are 
quoted in Com. Dig. tit. Action K. 1, and which are quite con- 
sistent with the modern ones, that where the same matter has been 
considered, and the plaintiff has had an opportunity in a former 
action of recovering that which he sued for in a later one, and which 
he might have recovered in the former one but for his own fault,— 
the former judgment is a bar to the later action. If a man to 
whom £1000 was owing brought an action, in which he sought to 
recover only £5 as the amount of his debt, and then afterwards 
brought another action for the difference, he could not recover in 
the second action, on the ground that, having had an opportunity of 
recovering it before, he ought to have done so, and not keep on 
vexatiously harassing his debtor. Vice-Chancellor Knight bruce, 
in his judgment in Barrs y. Jackson, 1 Y. & C. (Chancery), 585, 
discusses the civil law on the subject, and, though his judgment was 
afterward reversed by the Lord Chancellor on appeal, yet that part 
of his judgment relating to the civil law was not touched upon. 
He quotes the following from Voet, at p. 589—** Non aliter tamen 
huic exceptioni locus est, quam si lis terminata den uo moveatur in- 
ter easdem personas, de ‘edidem re, et ex efidem petendi causa; sic 
ut, uno ex his tribus deficiente, cesset. Eadem res intelligitur 
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quotiens apud judicem posteriorem id queritur quod apud priorem 
quesitum est. Eadem petendi causa est etiam, licet non eidem 
agatur actione, sed alio judicii genere eadem questio ventiletur ; cum 
-»andem causam non tam actio faciat, quam potius origo petitionis.” 
The principle is explained in the case of the Bold Buccleugh. Here 
the former action was an action in rem., brought to establish against 
the vessel a lien which accrued against her owing to an injury com- 
mitted through her -crew’s negligence. It was brought to obtain 
compensation as far as possible from the proceeds of the vessel. 
The object of the present action is to get from the owners of the 
vessel personal damages; those damages have not been satisfied 
unless the proceeds of the vessel were equal to or greater than 
them ; this plea does not shov. whether the proceeds were equal to 
the amount of the damage sustained or not. It appears to me that, 
one of the actions being in rem., and the other i personam, the 
plea must show that the amount recovered in the former action is 
the same as that which is sued for in this one. We have been 
pressed by Mr. Brett to say that the former judgment was for the 
whole amount of damage sustained, but I think it certainly was not. 
Suppose a creditor having a lien on certain goods, with a power of 
sale, were to sell and get enough to satisfy half only of his debt, 
could not he take proceedings to recover the other half of his claim? 
Of course he could ; and why should not the plaintiffs here, because 
it has been requisite for them to go to a court to enforce their lien? 
Mr Brett referred to the Kalamazoo, where Dr. Lushington refused 
to allow proceedings in ‘personam to be engrafted upon a suit in rem. ; 
and in the case of the Fortitudo, 2 Dod. 58, Lord Stowell declined 
to allow proceedings in rem. to be taken twice at the suit of the 
same parties, for the same cause of suit, saying that such a thing 
would not be permitted except on strong grounds. ‘The converse 
of what was refused in the Kalamazoo was allowed in the John and 
Mary, which was cited in the argument, where a plaintiff having 
sued in a cause of collision at common law, and recovered a verdict, 
was held to be entitled, on the defendants turning out to be 
insolvent, to sue the ship in the Court of Admiralty, even after the 
ship had been transferred to a third person. I therefore think that 
this plea cannot be sustained. 

Byes J.—I am of the same opinion. The plaintiffs here had a 
lien on the ship; the case is just the same as that of a pledge or 
mortgage ; I cannot see why, when they have exhausted their lien, 
just as in the case of a pledge or mortgage, they should not have 
recourse to a court of common law to recover the residue of their 
claim. The case of the John and Mary is a very strong one in the 
plaintiffs’ favor. 

Wittiams J. had left the court before the conclusion of the 
argument. 


Judgment for the plainteffs. 
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RovurLton ET CoMPAGNIE v. Lupron.—dJune 22. 


Three similar policies of insurance on three river vessels, from L. to G., contained 
each a warranty to sail on or before August 15. They all left L. before the 15th. 
The voyage from L. to A. was down a river, then A. to M. there was a short 
sea coasting voyage, and then from M. to G. a long sea voyage. On leaving L. they 
were suitably equipped for the river navigation, and had river crews on board; they 
could not have their masts or sails up on account of the lowness of the bridges, nor 
could they have their anchors nor some other heavy things on board for fear of draw- 
ing too much water. At A. they were made sufficiently seaworthy for the voyage 
to M. They were obliged by a law of the country to get a certificate of seaworthi- 
ness at M. One of the vessels reached M. some days before the others, and it was 
detained until the others had fitted out there, which was done as quickly as possible, 
it being deemed advisable they should all start in company. They left M. together 
on the 23d, having been kept three days by stress of weather, and all foundered a at sea. 

Held, in an action on the policies, that the vessels being fit for each part of the 
voyage at the time of starting on it, wereseaworthy ; that the warranty to sail before 
August 15th was complied with; and that, under the circumstances, the delay of the 
one vessel for the purpose of sailing with the others was reasonable. 


This case was tried before Cockburn C. J., at Kingston Spring 
Assizes, 1863. 

The declaration contained three counts on three policies of in- 
surance, which were exactly similar, on the vessels Bourdon, Papin 
No. 1, and Papin No. 6, lost or not lost, at and. from Lyons to 
Galatz, and while there for ten days, with leave to call at all ports 
and places in the Mediterranean for afl or any purpose ; with leave 
also to tow and be towed without its being deemed any deviation ; 
hull and machinery valued at £6000; besides other warranties, 
warranted to sail on or before the 15th of August, 1861; aver- 
ments of loss, &c. There was also a count for money receiv ol and 
account stated. The only material pleas were the 5th, 6th, and 
7th. The 5th was to the first three counts—that the said ships and 
premises respectively did not sail on or before the 15th of August, 
1861, within the true intent and meaning of the warranties con- 
tained in the said policies respectively. The 6th plea was to first 
three counts—that at the time when the said ships and premises 
respectively separated and set sail on the voyages respectively in- 
sured by the said policies respectively, they were respectively not 
seaworthy for the respective voyages. The 7th plea was to first 
three counts—that before the respective losses in these counts men- 
tioned, the said ships and premises respectively wrongfully and’ 
improperly delayed proceeding upon and deviated from the voyages 
respectively insured. 

The three vessels were river steamers, and were inténded for the 
navigation of the Danube, and their insurances were effected for 
their voyages from Lyons to Galatz, which is about 100 miles up 
the Danube. The voyage was divided into three parts—the first 
down the Rhone, from Lyons to Arles, which is at the mouth of the 
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Rhone; the second, from Arles to Marseilles, which is between 
twenty and thirty miles ; the third, from Marseilles to Galatz. The 
Papin No. 6 left Lyons on the 24th of July, reached Arles on the 
28th, and arrived at Marseilles on the 29th. The other two left 
Lyons on the 2d of August, reached Arles on the 6th, and arrived at 
Marseilles, the Bourdon on the 7th, and the Papin No. 1 on the 8th. 
When the vessels left Lyons they were only equipped for the navi- 
gation down the Rhone, during which part of the voyage they had 
ariver crew. They could not be ready in all respects for the sea 
voyage on leaving Lyons; for instance, they could not have their 
masts and sails up on account of the height of the bridges, nor 
could they have their anchors and some other heavy articles on 
board for fear of drawing too much water. On reaching Arles 
they took in sea captains and some of their sea-going crew, and did 
as much as was required to render them fit for their voyage from 
thence to Marseilles. They could not get everything they required 
for the voyage from Marseilles to Galatz at Arles, though they might 
have got the things at Marseilles, and had them sent to Arles. 
They were obliged to stop at Marseilles to be examined as to their 
fitness for the sea voyage, the French law requiring vessels to be 
examined and to get certificates previously to sailing; they were 
also examined at Lyons as to their fitness for the river voyage, this 
also being required by law. The vessels were surveyed by officers 
appointed to survey steamers ‘on the 13th, who said certain repairs 
ought to be done. A further survey was made by the capitaine 
visitaire, whose duty it was to survey all vessels, whether steamers 
or not; and he directed certain stores to be laid in and certain 
repairs to be done, and, besides other things, the rudder of one of 
them to be repaired. On the 19th of August he surveyed them 
again, and found all his orders had been carried out, and gave them 
their certificates. They were all quite ready for sea on the 20th, 
but could not start tijl the 23d, owing to stormy weather. The 
Papin No. 6 might have been got ready and have sailed before the 
other two, but she was kept back in order that they might all sail 
together. They all reached the Black Sea in safety about the 
middle of October, but on the first day of their being in that sea a 
storm came upon them, and they went to the bottom. The jury 
found a verdict for the plaintiffs for the amount claimed. They 
also found as to the Papin No. 6, that if it were not justifiable for 
her to wait for the company of the other vessels, her delay was un- 
reasonable, but that they thought her waiting was justifiable, and 
that a pruderit captain would have kept her in order that they might 
go together. Leave was reserved to the defendants to move to set 
this verdict aside, and instead thereof to enter one for them, on the 
grounds—Ist, that the warranties as to sailing on or before the 15th 
of August, 1861, were not complied with; 2d, that the vessels 
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were bound to sail on or before that day, properly equipped for the 
voyage, without being afterwards delayed for the purpose of 
preparations, and being made ready for the voyage; 3d, that 
the vessels were not fit and ready and in a proper state for the 
voyage, and that the delay at Marseilles was not justifiable; 4th, 
that the vessels were not seaworthy at Lyons, nor at the time of 
commencing their voyage in the open sea; and as to the vessel 
Papin No. 6, on the further ground that the delay at Marseilles in 
waiting for the other vessels was not justifiable. 

Bovill, Q.C., obtained a rule on all these grounds, and also a 
rule for a new trial as to the Papin No. 6, on the ground of the 
verdict being against the evidence. 

Horace Lloyd and Watkin Williams (Lush, Q.C., with them) 
showed cause and contended that the vessels having sailed from 
Lyons before August 15, had complied with the warranty to ‘ail on 
or before that day, and that it was impossible for them to have been 
fitted for the sea voyage when they left Lyons. They compared 
this case to that of vessels sailing for the Greenland fisheries, which 
take on board sufficient tackle, &c., to render them seaworthy for 
their passage to the Orkneys, and there take on board other tackle 
and extracrew. They also contended that the detention of the Papin 
No. 6, for the purpose of sailing in company with the other two ves- 
sels, was reasonable, and that the finding of the jury had determined 
this point. They referred to a French law passed in 1791; and 1 
Arnould on Insurance, 2d ed. 643 ; and cited Biccard vy. Shepherd, 14 
Moore, P. C. C. 471; Dixon vy. Sadler,5 M. & W. 405, and the 
judgment of Parke B. at p. 414; Gibson v. Small, 4 H. of L. Cas. 
353; Bond v. Nutt, Cowp. 601; Thellusson vy. Fergusson, Doug. 
361; Ridsdale vy. Newnham, 3 M. & 8. 456; at Nisi Prius, 4 Camp. 
111; Pittegrew v. Pringle, 3 B. & A. 514; Cockrane v. Fisher, 2 
C. & M. 581, in Ex. Ch. 1 C. M. & R. 809; Bond vy. Gonsales, 
2 Salk. 445; Pelly v. Royal Exchange Assurance, 1 Burr. 341; 
Kingston vy. Knibbs, 1 Camp. 508 n. 

Honyman ( Bovill, Q.C., with him), in support of the rul2, con- 
tended that the warranty to sail on or before August 15th was not 
complied with ; that the vessels ought to sail on the voyage insured 
within that time, which they had not done; that they should have 
done what was requisite in the way of repairs, and obtained their 
necessary stores, in time to enable them to sail on the voyage insured 
by the 15th, and that the stores which they were ordered to lay 
in, and the repairs which they were desired to have done, should have 
been laid in and done at Lyons, or at the latest at Arles. He con- 
tended, also, that the Papin No. 6 was unreasonably delayed at 
Marseilles. He commented on some of the cases cited on the other 
side, and cited in addition Lang v. Anderdon, 3 B. & C. 495, and 
the judgment of Abbott C. J. at p. 499; Graham vy. Barras, 5 B. 
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& A. 1011; the judgment of Lord Wensleydale in Biccard v. 
Shepherd, at p. 495; O'Reilly vy. Royal Exchange Assurance, 4 
Camp. 249, and O'Reilly v. Gonne, 4 Camp. 249. 

Wittes J.—This is a case which presents features of novelty. 
If we had been of opinion that the novelty was in principles of law, 
we should have taken time to consider our judgment; but after 
hearing the argument, we think that the law on the subject is clear, 
and that the novelty exists only in the facts of the case. The 
novelty and peculiarity consist in this, that the first hundred miles 
of the voyage are in a river, in which the conditions of navigation 
are entirely distinct from those during the completion of the voyage 
to the port in which the insurance was to come to an end. That 
circumstance alone leads to the necessity of that course of business 
being pursued which the facts show to have been usually adopted by 
parties, and to be the course of convenience, by which it became 
necessary that the vessel should be fit for navigation down the river 
only when she started, and not also for the navigation in the sea, as 
she was required afterwards to be. To exemplify this it is enough 
to select the following facts—that the vessels could not go down the 
river with their masts up on account of the Iowness of the bridges, 
and could not use sails, but were obliged to use steam ; they would 
require an amount of pilotage which would be unnecessary when 
they got to sea; they must complete the river navigation in a state 
in which they could not perform their sea voyage; a vessel sailing 
from Lyons to Galatz could only be prepared for river navigation 
on leaving Lyons. These are the only facts necessary to be touched 
on. I come now to the warranties of seaworthiness, and to sail on 
or before the 15th of August, 1861. It is impossible to read these 
warranties in the sense that the vessels were to sail from Lyons in a 
fit state to complete their voyages to Galatz; the fact must have 
been known to both parties, that such a contract would make it im- 
possible to complete the voyage at all; the necessity of the case, 
therefore, compels us to neglect that construction. Now, first, as 
to the warranty of seaworthiness. It must have a different mean- 
ing in different portions of the voyage. There is one kind of sea- 
worthiness for the passage down the Rhone, and another kind of 
seaworthiness for the passage from Arles to Marseilles, and another 
kind from Marseilles to the Danube. As to the seaworthiness from 
Arles to Marseilles, Arles was the proper place for a vessel to 
change its state from being equipped suitably for river navigation to 
a condition adapted for sea navigation. Spars and sails might 
possibly be collected at Arles and supplied to vessels; but was it 
reasonable that the plaintiffs should be expected to take them there? 
or was there any delay which would prejudice the insurers? I 
think there was not. Months would have been lost if the vessels 
had had to wait at Arles while their tackle was being taken there. 
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According to a French law of 1791, the vessels would have been 
obliged to stop at Marseilles to get their certificates, supposing them 
to have got their fittings at Arles; it seems to me, therefore, that 
staying at Arles would have caused most delay. In respect to de- 
lay at Marseilles, if Sir G. Honyman had satisfied the Court, in 
his analysis of the evidence, that anything might have been com- 
pleted at Lyons which occasioned delay at Marseilles—such, for in- 
stance, as the repair of the rudder, he would have succeeded, if he 
had shown from the evidence that the damage to the rudder was 
-done before the vessel left Lyons, and not in the course of her pas- 
sage down the Rhone, and also that delay occurred at Marseilles 
through the repairs done to the rudder ; but of this latter fact there 
is no evidence. It cannot be doubted that while the masts were 
being put in the rudder might be repaired. Now suppose a case 
in insurance law in which they were distinct portions of the voyage 
and distinct requisites for each portion. Such a case was Biccard 
v. Shepherd. The Privy Council felt considerable difficulty in that 
case as to loading the cargo at the first and second ports ; and it re- 
ceived great consideration at the hands of Lord Wensleydale, who 
says in his judgment, at p. 491, ‘‘ Some propositions in the doc- 
trine of the implied warranty of seaworthiness, which form a part 
of every contract of marine insurance on voyages (for to time poli- 
cies it does not apply), are perfectly settled. They are laid down 
in the case of Dixon y. Sadler, in which I gave the judgment of the 
Court of Exchequer, with the concurrence of my brethren, founded 
on the principle laid down in several cases. ‘There is an implied 
warranty, in every insurance of a ship, that the vessel shall be sea- 
worthy, by which it is meant that she shall be in a fit state as to re- 
pairs, equipment, and crew, and in all other respects, to perform 
the voyage insured, and to encounter the ordinary perils at the time 
of sailing upon it. If the assurance attaches before the voyage 
commences, it is enough that the state of the ship be commensurate 
to the then risk, and if the voyage be such as to require a different 
complement of men or state of equipment in different parts of it, 
as if it were a voyage down a canal or river, and thence to and on 
the open sea, it is enough if the vessel be at each stage of the navi- 
gation in which the loss happens properly manned and equipped for 
it. But the assured makes no warranty to the underwriters that 
the vessel shall continue seaworthy.” Lord Wensleydale contem- 
plated a case of this very kind when he spoke of a vessel being pro- 
perly manned and equipped for each stage of the navigation. Is it 
reasonable to say that no time shall be allowed for a vessel’s chang- 
iny its state? If a change may take place, it seems to me that the 
owner is entitled to reasonable time for making the change. I 
come now tothe question of time. In disposing of the question of 
seaworthiness, I have considered the point as to the deviation of the 
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vessels Bourdon and Papin No. 1 in delaying at Marseilles for their 
outfit. Now as to Papin No. 6. The rule is clear that a vessel is 
not to be taken to have sailed until she has started, bound for her 
port of destination, and duly prepared for the voyage. So it was 
laid down in Ridsdale v. Newnham by Lord E Henborough, where 
the ship was loaded at Portneuf, which lies about thirty miles above 
Quebec, upon the river St. Lawrence, and when the vessel had 
to drop down the St. Lawrence to Quebec, and there dis- 
charge some of her river crew, and take in some others; it 
was held that the ship’s dropping down from Portneuf to 
Quebec was not a sailing on the voyage. So also in the 
case of Pittegrew v. Pringle, where the vessel had to go down the 
Ballyshannon river, the water on the bar at the mouth of which 
was too shallow to admit of the vessel’s crossing with the amount 
of ballast which she required for her voyage across the Atlantic, 
and in consequence she had to take in thirty-five tons more ballast 
after she had passed the bar; the Court held that dropping down 
the river was not a sailing on the voyage. This case and some 
others are quoted in 1 Phillips on Insurance, 427, 428. In neither 
of these cases was it necessary to divide the voyage into distinct 
portions, so that they should be seaworthy for each particular por- 
tion. Here the vessels left Lyons in a state of preparation for their 
voyage down the river, and in the state in which they were obliged 
to be for that portion of the voyage. In the above cases the vessel 
was not seaworthy when she left the place where her voyage com- 
menced ; but here, looking at the construction which it is necessary 
to adopt, and having regard to the warranty of seaworthiness that 
they left in the state in ‘which they were legally obliged to be on 
leaving Lyons, I think they sailed in time, having left that port as 
these did before the specified time. We should be ac ting wrongly 
if we applied Lord Wensleydale’s judgment to a warranty of sea- 
worthiness, and did not do so to a warranty to sail before 
a particular day. As regards the Papin No. 6, the facts are 
different from those which I have been considering. She left Lyons 
on the 24th of July, and reached Marseilles on the 29th. I think 
. was not necessary to get her ready to sail on or before the 15th 

August, but that it was requisite to prepare her for her voyage 
ates a reasonable time. The question is, was this done. The 
Bourdon \ett Lyons on the 2nd of August, and reached Marseilles 
on the 7th; the Papin No. 1 left on the 2d, and reached Mar- 
seilles on the 8th. All diligence was used in getting them ready 
for sea. But there is no doubt that the Papin No. 6 might have 
been got ready sooner than she was ; that she might have completed 
her outfit earlier than she did. It was considered advisable that she 
should sail with the other two vessels, and she was kept back in con- 
sequence. The question is, whether there was any evidence that 
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this delay was reasonable. What is a reasonable time, has refer- 
ence to what has to be done. There may be circumstances affect- 
ing the safety of the vessel—such as there may be a gale of wind 
blowing in the evening, and not in the following morning. It is a 
question for the jury whether there be unreasonable delay or not. 
There was the evidence before them of a captain in the French 
navy, who said that he should, as a reasonable man, have kept back 
the Papin No. 6 until the other two vessels were ready, in order that 
they might all sail together. It is true that he gave as a reason 
that he should be sorry to sail without company in such a vessel ; 
but, looking at this, I cannot say that there was no evidence to go 
to the jury that a prudent owner, uninsured, would have waited for 
the other vessels. 

Byxes J.—I am of the same opinion. I entirely agree with 
what has fallen from my brother Willes, and he has gone so fully 
into the case that there is only one point on which I propose to add 
anything—that is with reference to the delay of the Papin No. 6, 
at Marseilles. In addition to the reasonable consideration for the 
lives of the crew, I think it was the plain intention of the parties 
that the vessels should all sail in company, if no extraordinary delay 
were occasioned thereby. The provision in each policy giving the 
vessel leave to tow and be towed without it being deemed a devia- 
tion, shows this to have been in the minds of the parties. 

Wiis J. left the Court shortly before the argument was 
concluded. 

Rule discharged. 


Hotices of Hew Books, 


A TREATISE ON THE CONSTRUCTION OF Law of Evidence, “we owe to the great 
THE STATUTE OF FRAvuDs, AS IN lawyer, but indifferent statesman, Lord 
ForcE IN ENGLAND AND THE UNITED Nottingham, who appears to have been 
STATES, WITH AN APPENDIX Con- assisted in framing it by Sir Leoline Jen- 
TAINING THE EXISTING ENGLISH AND kins and Lord Hale; yet notwithstanding 
AMERICAN StTaTuTES. Second Edi- these bright names, it is certainly drawn 
tion. Carefully Revised, with Extensive in so inartificial a manner as to confer 
Additions. By Cavusten Brownr, little credit on the skill of the drafts- 
Esq. Boston: Little, Brown andCom- men; and if Lord Nottingham was justi- 
pany. 1863. 8vo. pp. xl.—s66. fied, while #peaking with parental pride 

of the principle of the measure, in de- 
“THe StaTuTe or Fraups,” says claring that it was an Act, every line of 


Taylor in his admirable Treatise on the which was worth a subsidy,—the present 
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generation, who can contemplate the 
almost endless litigation which its am- 
biguous language has caused, may add 
with more truth, if not with more sin- 
cerity, that every line of it has cost a 
subsidy. The blame, however, which 
may justly be cast on the wording of 
the Act, must be converted into un- 
qualified praise, if regard be had to the 
objects which it seeks to attain, and which 
it has, in fact, to a great extent attained.” 

In Doe v. Harris, 8 A. & E. 12, Lord 
Denman C. J. speaks of the Statute of 
Frauds, as “one of the wisest laws in 
principle, though far from being com- 
plete in its details, or fortunate in its 
execution.” 

This is one of the most valuable 
modern contributions to 
literature. In preparing title, “ Frauds, 
Statute of,” for the Massachusetts Di- 
gest, we had occasion to examine with 
care the first edition, and found Mr. 
Browne’s statement of the Massachusetts 
cases, in every instance, clear and accu- 
rate ; and with few exceptions all of the 
cases in the Massachusetts Reports were 
to be found under their appropriate 
heads. In the new edition the latest 
cases haye been incorporated and several 
been rewritten. The 
mechanical execution is unexceptionable. 


professional 


passages have 


THE CONSTITUTIONAL History or Ena- 
LAND FROM TIE ACCESSION oF HENRY 
VIL. to THe DeatH or Georce II, 
By Henry Hattam. In Three Vol. 
umes. Boston: William Veazic 
1862. Crown 8vo. Vol. I. pp. 409. 
Vol. Il. pp. 442. Vol. III. pp. 436. 


The first edition of this work was pub- 
lished in 1827. It was reviewed by Dr. 
Southey, in “ The Quarterly,” with great 
severity. It was pronounced to be “ the 
production of a decided partisan; pre- 
senting not the history itself, but what is 
‘called the philosophy of history, and to 
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be received with the more suspicion, be- 
cause it deals in deductions, and not in 
details. To pursue this ‘ Constitutional 
History’ through all its misrepresenta- 
tions, and the whole sophistry of its 
special pleading, would require a work 
of equal bulk. Well, indeed, would it 
be, if the spirit were as English as the 
language ; well, even, if want of gener- 
osity, want of candor, and want of feel- 
ing, were its worst faults. But in no 
English writer, who makes the slightest 
pretensions to morality and religion, 
have we seen the abominable doctrine so 
openly maintained, that the end justifies 
the means; and that conspiracy, treason 
and r2bellion, are to be treated as ques- 
tions of expediency, laudable if they suc- 
ceed, and imprudent only if they are 
undertaken without a sufficient likelihood 
of success. Mr. Hallam has carried into 
the history of the past, not merely the 
maxims of his own age, as infallible laws 
by which all former actions are to be 
tried, but the spirit and feeling of the 
party to which he has attached himself, 
its acrimony and its arrogance, its injus- 
tice and its ill-temper.” 

But in the same year there appeared 
in “The Edinburgh Lord 
Macaulay’s celebrated article, in which 
an entirely opposite view of the work is 
taken. He says :— 

“Mr. Hallam’s work is eminently judi- 
cial. Its whole spirit is that of the 
Bench, not of the Bar. He sums up 
with a calm, steady impartiality, turning 
to neither the right nor the left, glossing 
over nothing, exaggerating nothing, while 
the advocates on both sides are alter- 
nately biting their lips, to hear their con- 
flicting mis-statements and sophisms ex- 
posed. On a general survey, we do not 
scruple to pronounce the ‘ Constitution- 
al History’ the most impartial book we 
ever read. For cold, rigid justice—the 
one weight and the one measure—we 
know not where else we can look.” 


D> nate nen 99 
Revi W, 














Mr. Veazie has rendered excellent ser- 
vice to the reading public in publishing 
this elegant edition. It is brought out 
in the typography of the Riverside Press. 
It is an exact reprint of Murray’s cele- 
brated edition. It is sold at an exceed- 
ing low price. 


Bacon’s Essays. Wirn ANNOTATIONS, 
By RicuarD WHaATELY, D. D., Arch- 
bishop of Dublin. Fifth Edition Re- 
vised and Enlarged. Boston: Lee 
& Shepard. 1863. 8vo. pp. 586. 


Of the many recent editions, English 
and American, of Bacon’s Essays, this is 
in many respects decidedly the most 
preferable. It is a superfluous task to 
say anything concerning a work like 
Bacon’s Essays which has been in the 
hands of most people for about two 
centuries and a half. The Annotations 
of the late Archbishop Whately also are 
too well known to need comment. Our 
object is simply to call attention to this 
beautifully printed edition, which is for 
sale at very low prices in various styles 
of unusually neat bindings by the pub- 
lishers, whom we hope will be liberally 
remunerated for their enterprise. To 
the present edition some fifty pages of 
additions have been made. 


THE THOUGHTS OF THE EMPEROR M. 
AURELIUS ANTONINUS. Translated 
by GrorGE Lonoc. London: Bell 
and Daldy. 1862. Foolscap 8vo. pp. 
xxxiii.— 224, 

The most complete edition of the 
text of Antoninus is Gataker’s, Cam- 
bridge, 1652, 4to. An elegant edition 
was printed at Oxford in 12mo. 1680. 
The second edition was superintended 
by George Stanhope, London, 1697, 4to. 
An excellent edition was published at 
Oxford, 1704, 8vo. Gataker made a 
Latin version which generally well ex- 


Notices of New Books. 








735 


presses the sense of the original. He 
also wrote an elaborate and learned com- 
mentary explaining the more difficult 
passages, and illustrating th® text by 
copious quotations from the Greek and 
Roman writers. In his preface he in- 
forms us that he wrote this commentary 
at Rotherhithe near London in a severe 
winter, when he was in the seventy-eighth 
year of his age, 1651. Gataker apolo- 
gizes in his preface, for employing, though 
a Christian minister, so many years on 
the meditations of a heathen Emperor, 
under whose reign the Christians suffer- 
ed persecution. 

There are several English translations 
of Antoninus. That by Jeremy Collier 
is inelegant, abounding with vulgar and 
ludicrous expressions, The translation 
generally known as the “ Glasgow,” ele- 
gantly printed there by the Foulis in two 
volumes 12mo. 1749, is spirited, and 
well preserves the grand simplicity of 
the original. 
dedly superior to that of Mr. Long. 


In our opinion it is deci- 


Mr. Graves’s translation, printed in 
crown octavo at Bath in 1792, is in many 
respects a very excellent rendering. The 
notes of the translator are particularly 
valuable. In his preface he remarks 
that in an age so enlightened, when “ our 
young ladies write novels for the amuse- 
ment, and school boys moral essays for 
the improvement of their grandmothers, 
the wise maxims of an ancient philoso- 
pher, though of imperial rank, have but 
a slender chance of gaining atttention.” 
The remark is not without its application 
to-day. 

Mr. Long’s rendering well expresses 
the character of the original, but his lan- 
guage is noi so easy and flowing as that 
of the Glasgow translator. We much 
prefer the old title “ Meditations,” instead 
of “ Thoughts,” which Mr. Long has 
adopted. 

His preliminary dissertation of “The 
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Philosophy of Antoninus” is instructive 
and exhaustive. “The little book of 
Antoninus,” says Mr. Long, “ has been the 
companioff of some great men. Machia- 
velli’s Art of War and Marcus Antoninus 
were the two books which were used 
when he was a young man, by Captain 
John Smith, and he could not have found 
two writers better fitted to form the char- 
acter of a soldier anda man. Smith is 
almost unknown and forgotten in Eng- 
land, his native country, but not in Amer- 
ica, where he saved the young colony of 
Virginia.” 

Within a few weeks an American re- 
print of Mr. Long’s translation has been 
published. In one particular it is deci- 
dedly superior to the English edition. 
It contains a dedication. Mr. Long, 
with characteristic modesty, published his 
translation without a dedication. It was 
left to the sagacity and foresight of the 
American publishers to supply the omis- 
sion. It is said of Thomson that he had 
an uncle, a clever active mechanic, who 
could do many things with his hands, 
and contemplated James’s indolent, 
dreamy, “ feckless” character with impa- 
tient disgust. When the first of T'he 
Seasons—“ Winter” it was, we believe, 
had been completed at press, Jamie 
thought, by a presentation copy, to 
triumph over his uncle’s scepticism, and 
to propitiate his good opinion he had the 
book handsomely bound. The old man 
never looked inside, or asked what the 
book was about, but, turning it round 
and round with his fingers, in gratified 
admiration exclaimed—“ Come, is that 
really our Jamie’s doin’ now ?—weel, I 
never thought the cratur wad hae had the 
handicraft to do the like!” Well may 
the gentleman to whom this volume is 
dedicated, exclaim,—“ Is that really our 
Jamie’s doin’ now?” As Lord Macaulay 
remarks, “ Nobody is astonished when 
Mr. Moore pays a compliment of this 


kind to Sir Walter Scott, or Sir Walter 
Scott to Mr. Moore.” But in the case 
before us the idea of a dedication, to 
quote again from Lord Macaulay, is 
“laughably incongruous.” Saving the 
dedication, the book is a mere book-sel- 
ler’s reprint. Consequently the pub- 
lishers have dedicated nothing but the 
excellent typography of the Riverside 
Press, and the mechanical skill of the 
paper-maker and the book-binder. 


YEAR Books OF THE REIGN oF KING 
EDWARD THE First. Edited and 
Translated by ALFRED J. Horwoop, 
of the Middle Temple, Barrister-at- 
Law. Published under the Authority 
of the Lords Commissioners of Her 
Majesty’s Treasury, under the Direc- 
tion of the Master of the Rolls. Lon- 
don: Longman, Green, Longman, 
Roberts, and Green. 1863. Royal 
8vo. pp. Ixvii—566. For sale by Lit- 
tle, Brown & Company. 


The volumes known as THE YEAR 
Books, contain reports in Norman- 
French of cases argued and determined in 
the Courts of Common Law. The print- 
ed volumes extend from the beginning 
of the reign of Edward IT. to nearly the 
end of the reign of Henry VIII. a 
period of about 220 years; but in this 
series there are many omissions. The 
whole of the reign of Richard II. and 
some years of other kings’ reigns are 
wanting, although MS. materials exist 
for supplying nearly all the deficiencies. 
But, whatever may be their defects, 
as Mr. Horwood well remarks, these 
books are first in the long line of legal 
Reports in which England is so rich, and 
in comparison with which (as Bentham 
remarks) the wealth of other nations is 
penury. 

The Year Books were first printed, 
and for the most part in separate Years 
and Terms, by Machlinia, Pynson, &c. 
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The whole series, with the exception of 
Edward IL. was reprinted about 1600; 
and this edition was so much in request 
that copies were sold for a very high 
price until the publication of another in 
1679, including the reign of Edward IL 
by Sergeant Maynard, in eleven volumes, 
folio. This edition contains all the cases 
previously printed, and others which, up 
to that time, existed in MS. only. 

The Manuscripts used for this elegant- 
ly printed volume have been three, of 
which two belong to the Honorable Soci- 
ety of Lincoln’s Inn, and the third is in 
the British Museum. The editorial duty 
has been performed with the greatest ac- 
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curacy. The preface of over sixty pages 
is worthy the highest praise. It contains 
the most valuable information written 
jn an elegant, enticing style. We 
heartily commend this volume to the at- 
tention of the Profession. Although 
the Year Books are referred to chiefly 
by lawyers, yet they well deserve to be 
consulted by the general reader for the 
sake of historical information and 
notices of” public and private persons 
which they contain, as well as the light 
they throw on ancient manners and cus- 
toms. 

We shall recur to this volume again in 
an article at length. 





Ontelligence and Miscellany. 


AN interesting statement under the sig- 
nature of “1).” (the initial of the U. 8. 
Attorney for this District) appears in 
The Boston Daily Advertiser of Decem- 
ber 18th, concerning certain decisions of 
the Supreme Court of the United States, 
made last winter in the Prize causes then 
argued at Washington. 

The communication is made to that 
journal for the purpose of correcting 
the mis-statements of Mr. Wm. Beach 
Lawrence, in an article furnished to T'he 
Law Magazine, London, Nov. 1863, in 
which he says that the Court “ recognized 
the war as made by the States in their 
political capacities, and, as a corollary 
thereto, declared all the inhabitants of 
the seceded States, by reason of their 
residence, alien enemies.” 

“This,” says the correspondent of the 
Advertiser, “is an entire mistake. The 
NO, XII, 


VOL. XXV. 





Supreme Court decided nothing of the 
kind. It made no such recognition, fol- 
lowed no such corollary, made no such 
declaration, and arrived at no such re- 
sult. 

“This mistake is not confined to Mr. 
Lawrence and the advocates of the right 
of secession. Men of prominence, advo- 
cating far different doctrines, seem to 
have regarded the Prize decisions in the 
same light.” 

The writer explains at some length 
the doctrine of the Prize Courts with 
regard to “Enemy’s Property,” which 
may be briefly stated thus: 

The property of any person domiciled 
in enemy’s territory, whatever his civil 
or political status, as regards the govern- 
ment of the capturing power,—that is, 
whether he be an alien enemy or a neu- 
tral, or even “a loyal citizen of the cap- 
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turing power,” and involuntarily domi- 
ciled in the enemy’s territory, is to, be 
treated as “enemy’s property,” because 
of its situation or predicament, and en- 
tirely independently of the moral animus 
or political status of the owner, for the 
reason that it is liable to taxation, con- 
fiscation, &c. ; in a word, to be converted 
to the benefit of the enemy. 

And that territory is “ enggy’s terri- 
tory ” which is de facto in the occupation 
of the enemy. 

“ Richmond would have been pro- 
nounced ‘enemy's territory,’ and this 
property condemned as ‘ enemy’s prop- 
erty,’ equally as well, if Virginia had 
never passed an: ordinance of secession. 
And conversely, it would not have been 
decreed ‘ enemy’s territory,’ with all its 
secession ordinance, if it hid been in our 
possession; and the property could not 
have been decreed ‘enemy’s property,’ 
although its owner, still residing there, 
had drawn the ordinance himself, and 
every man in Virginia had voted for the 
ordinance.” 

“ Enemy’s territory,” says the Court, “is 
a boundary marked by lines of bayonets.” 

The writer concludes with the follow- 
ing “Synopsis of what the Supreme 
Court did and did not decide. 

“ What the court did not decide :— 

“1, The court did not decide that the 
passing of the ordinances of secession 
made the territory of the insurgent States 
enemy’s territory, or its inhabitants alien 
enemies. 

“2. The court did not decide that the 
passing of the secession ordinances ter- 
minated, or in any way impaired, the 
legal relations of the insurgent States, as 
bodies politic, with the general govern- 
ment or the political relations of their 


inhabitants with the general government 
or with their respective States. 

“3. The court decided absolutely noth- 
ing as to the effect of the passing of the 
secession ordinances on the civil or po- 
litical relations of the inhabitants of the 
insurgent States with the general gov- 
ernment or with their respective States, 
or on the relations of the insurgent 
States, as bodies politic, with the general 
government. 

“4, The court did not decide that the 
inhabitants of the seceding States are 
alien enemies at all, or that the ter- 
ritory of those States is enemy’s 
territory. 

“ What the court did decide :—- 

“1, That in case of domestic war, the 
government of the United States may, at 
its option, use the powers and rights 
known to the international laws of war 
as blockade, and capture of enemy’s 
property at sea. 

“2. That to determine whether prop- 
erty found at sea is ‘ enemy’s property,’ 
within the meaning of the law of Prize, 
the same tests may be applied in domes- 
tic as in international wars. 

“3. One of those tests is that the 
owner of the property so found has his 
domicil and residence in a place of which 
the enemy (whether rebel or foreign en- 
emy) has a certain kind and degree of 
possession, with the exercise of a de facto 
jurisdiction. 

“4, Richmond, Virginia, was, at the 
time of the capture and condemnation of 
those vessels, under such possessicn and 
control of the enemy as to render it in- 
disputably ‘ enemy’s territory ’ within the 
strictest definitions known to the laws of 


” 


war. 











INDEX. 


A. ARREST. 
peace officer must have warrant in pos- 
ACCEPTANCE, session at time of making arrest in 
presumption as to, by partner for his | civil proceeding under justice’s war- 
separate debt, 296, rant, 36. 
AcCUMULATIONS. | ASSAULT. 
construction of second section of the | charge of assault does not merge in 
Thelusson Act, 48. charge of rescue ; and may be main- 
as to raising portions, 48. tained though rescue be abandoned, 
ADMINISTRATORS. 36. 
(See ExecuTors AND ADMINISTRATORS.) | ASSIGNMENT. 
AGENT. | of chose in action, 51. 
liable on draft accepted as, 463, | AURELIUS AUTONINUS. 
committal of positive wrong, not to be review of Long’s translation of the 
relieved against on plea of being, 486. thoughts of, 735. 
not personally liable, when, acting | AurHorR AND PuBLISHER. 
bona fide, he procured insurance on| when suit for account maintainable, 51. 


an unsound vessel, 562, | AWARD, 
revocation of authcrity of, 620. | previous action on note, not merged in, 
355, 


evidence to show barred claims allowed 
in, inadmissible, 356, 
(See ARBITRATION.) 


(See Conrract.) 

GREEMENT. 

advance of part only of sum agreed, | 
50. 

to permit use of roads, construction of, 


} 
50. | 


breach of contract with, 620. | 
| 


for marine insurance, 58. 

meaning of, in Stat. of Frauds, 151, 
AGREEMENT NOT To DO Business, 

what is a breach of, 372. 


B. 


| Bacon. 
Essays, notice of Wright’s Edition, 384. 

















ALABAMA. of Whately’s Edition, 735. 
ease of the, 505. Rank, 
ALLEN. shares standing in joint names go to 


notice of Vol. IV. of Reports of, 686. 


Ancient Liguts. 
obstruction of, 165. 


ANECDOTES, 
of the Judges, 326. 
ANNUITY. 


when perpetual, 50. 
APPRENTICE. 

jurisdiction of Equity over, 51. 
ARBITRATION, 


mere error of judgment no ground for 


setting aside award, 51. 


| 
| 


survivor without any resulting trust, 
P- 
61. 


| BANKRUPTCY. 


English Decisions upon, 52—55. 

certificate in, 53—55, 

and Insolvency, notice of Hilliard on, 
2 


v . 


Bawopy Hovse. 


owner and tenement not liable for in- 
dictment, where he made no profit 
thereby and did not let it for that use, 
567. 


exclusion without adequate ground, of | Bequest. 









heirs taking as legatees by, 527. 
interpretation of “ lawful heirs,” 527. 
BreLiocRarHy. 


person attending on behalf of inter- 
ested party, will lead court to set 
aside award, 51. 








(See AwaRp.) 





chapter in legal, 321. 
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Britt or Excuanae. 
destruction by drawer, 55. 
damages for non-payment under laws 
of Louisiana, 55. 
Britt or Lavine (see Lien). 
Brit or Saez. 
when set aside, 56. 
Bir1s anp Nores. 
Parsons on, notice of, 252. 
Brack, 
notice of Vol. I. of Keports of, 126. 
Buock ape. 
proclamation of May 12, 1862, as re- 
spects neutrals, an entire raising of, 
as to ports therein named, 663, 
Boarp or Heatrn. 
power to bind the rates, 56. 
Boox Hunter. 
notice of, The, 189, 
BROKER. 
cannot recover of town commission for 
negotiating loan, without special vote 
of town, 496. 
BurpEN or PRoor. 
on whom, to show fraudulent agree- 
ment, 358. 
Buriat Acts. 
Interment as of right, 56. 


Inder. 

















By-Law. 
divisibility of, 31. 


c | 


Carrers or EXCHANGE. 
have binding force of treaties, 459, 
not to be annulled under law of nations | 

even by sovereigns, 460. | 

CHARITY COMMISSIONERS. 
jurisdiction of, 56—58. 

Cueck. 
when property passes in the money | 

paid upon, 298. ; 

Cuoate, Rurvs. 
review of his Memoir, 257. 

Curve Fonp. 
held in trust by East India Company, 

58. 


Commissioners or Pustic Works. 
Land Clauses Consolidation Act, 58. 
Common CARRIERS, 
common law liability of, may be limited 
by reasonable contract in writing 
signed by both parties, 613, 
after paying previous carrier, have 
lien on goods for previous freight so 
paid, 670. y 
Common Law AnD Roman Law. 65. 
CoMMUTATION FOR DRAFTED MEN. 
opinion of the Supreme Court of Maine 
on raising money to pay, 519. 
CONSIGNMENT. 
of cargo, 120, 








ConsriTuTIoNAL History. - 
of England, review of May’s, 573. 
of England, notice of Hallam’s, 734, 
ConTEMPT. 
threatening a witness out of court for 
purpose of intimidation is, 106. 
Conrracrt. 
made in another’s name, when, renders 
agent liable, 239. 
not to be varied by parol, 354, 
when liable to be repudiated on ground j 
of adulteration of goods, 499. 
CoNnTRIBUTION. 
no right of, independently of covenants, 
between joint owners and patent 
rights, 289. 
CoryHoLp. 
executory devise of, 59. 
apportionment of, 59. 
CopyricHt. 
sale for limited period, 59. 
CorpoRATION. 
as toimplied promise to pay salary to 
bank president, 608, 
Crmunat Intention. 193. 
Criminat Law. 
of England, Stephen on, notice of, 679. 
Crown Cases RESERVED. 
notice of, from Easter to Michaelmas 
1862, 381. ; 
Court. ; 
no power to reserve questions of law, ' 
unless in fact reserved at trial, 356. 
Court Marrrat. 
presumption in favor of legal constitu- I 
tion of, in return on hab. corp, 538, 
Custom. 
of Liverpool, as to discount on freights, 
applicable now to California freights, 
672. 


D. 


DaMaceE. . 
when defendants to be charged with, 59. 
from falling of wall on plaintiffs’ build- 

ing, who liable in, 358, 

Depror AND CRED; TOR. 
deeds and releases by creditors, 59, 60. 
ED. 4 
of tax collector, 357. 
effect of particular description of closes i 

by name in, 552. ' 

DEsERTION. F 
what constitutes the procuring of, 345. 

De TocqueEviLtr. 
on Democracy in America, notice of. 

Bowen’s Edition, 688. 

DicEst. 

of English Cases in Equity Courts dur- 
ing 1861-2, 48. 

“ infants and infancy,” from Mass. 181. 

United States, notice of, Vol. XIV. 188. 
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Digestino. Execurors AND ADMINISTRATORS (cont’d.) 
plan for, by the Lord Chancellor, the liability de bonis propriis, 109. 
Common Law of England, 655. not liable to legatees for failure of 
DIviwenDs. bank, 109, 


as to satisfaction of stipulations for,| as to covenant of lease, 110. 
‘ discretion as to discharge of servants, 


Documents, PropuctTion oF. 110, 
by executor, when not required, 60. mortgage to secure annuity, 110. 
contract not binding on testator, nor en- 
—_ of, liable to Statute penalty, forcible against his estate, 110. 
156. Scotch probate, 110. 
Domicin. purchase by, 117. 
law of, in Holland, 60, what renders party executor de son tort, 
DrarFrt. 486. 
every citizen liable to, 477. what debts hg may prefer, 486. 
right of parent subordinate to public same rule as to payment of debts apply 
right to, 477. to rightful and wrongful, 486. 


as to right to funds in savings’ bank, 
deposited “ in trust,” in order to de- 
fraud creditors, 605. 


E. EVIDENCE, 
statement improperly admitted, 497. 
EasEMENT. ee —~ declarations whether oral or written, 
right to water, injured by mining be- made by party deceased, cutting 
neath water-course, to be protected, down his proprietary interest, are ad- 
60. missible to prove collateral facts, 102. 


ws Br laying of gas pipes, included in,/ admissibility in, of words of defendant, 
350. 


right of way by implied grant, 302,622. | of opinion of witness, 353. 





EASEMENTS AND SERVITUDES. what foundation necessary for expert 
notice of Washburn on, 444, testimony, as to value of land, 607. 
ELECTION. ae EXCEPTIONS. 
ia accidental omission, 61. in common pleas on criminal proceed- 
ENCYCLOPEDIA. . ing before justice of peace, 238. 
of Antiquities and Archeology, notice to instructions, where fact in issue is 
of, 384. negatived, immaterial, 497. 
ENLISTMENT. EXPeErts. 
of minors, 477. trial of issues involving scientific evi- 
voidable only, 538. dence and that of, 642. 
(See Mrvors.) | Ex Post FACTO LAW. 
EXECUTION. | substitution of punishment after sen- 
as to articles exempted from being | tence, by repealing law, unconstitu- 
taken in, 665. tional on account of being, 464. 


EXEcuToRS AND ADMINISTRATORS. 
as to power to compromise claims, 48, 
are absolutely protected in distribution 





of assets under order of court, 48. F. 

any subsequent proceeding of creditors 
must be against legatees, 48. | FEtony. 

form of decree of distribution of insuf-| indictment for, does not cover charge of 
ficient estate, 49. being accessory after fact, 251. 


as to legacy charged on real, in aid of | Ferry. 

personal estate, 49. disturbance of right to, 621. 
insufficiency of personal assets of prior | Forrran ATracHMENT. 

testator, 49. assignment of money in hands of gar- 
adoption of debt by second testator, 49. | nishees, 110. 
Statute of Limitations not to be set up | _ notice of, 110. 

against their claims in certain cases, | Forcery. 


49, ' | alteration of signature of check by the 
suit by annuitant to secure annuity, ba Aas fraudulently, not, 443. 
50. 
not ordered to produce drafts of uate| noel law procedure act does not 
tor not in their immediate possses- | take from equity jurisdiction to com- 


sion, 60, pel discovery at law, 110. 
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FRavp (continued.) 
responsibility for false representation, 
110. 





as to presumption of, 358, | 
FravuDULENT CoNVEYANCE. 
lien for costs, 111. | 
Frrenpiy Societies. 
construction of rules, 111. 
policy in favor of widow of member, 
111. 


incomplete, voluntary gift, 111. 
Scotch, jurisdiction of, 111. 


G. 
* 





Inder. 


| Huspanp anv Wire (continued.) 








Gas-ticnt Company. 
liability of, for injury resulting from | 
pipes in river, 354, | 
Goon Witt. 
how far sale of, takes away seller’s | 
right to continue or renew the busi- | 
ness, 415. 
as to newspaper, 415. 
parol evidence to show verbal agree- 
ment at time of sale inadmissible, 
415. 
evidence as to usage inadmissible, 415. | 
Gray. 
notice of Vol. IX. of reports of, 444. | 
GUARDIAN. 
what constitutes one “evidently un- | 
suitable,” 221. 
when removable in consequence, 221. 
| 


H, 


Haseas Corrvs. 
enlistment of minors illegal without | 
consent of parent, 459. | 
will not issue to release soldier, though | 
minor, from a court martial, 538. 
minor, parolled.prisoner, not exchanged | 
is not entitled to discharge by, 459. 
Hersey, Georce C. 
trial for murder, 125. 
Hicuway. 
obstruction of, by tramway, 307. 
obstruction of, by telegraph posts, 312. | 
liability of town for defect in, 346, 
when two sufficient causes for injury 
alleged, of which one only is defect 
in, town not liable for injury on, 542. 
Historican NuaGets. 
notice of, 253. | 
HoMeEsTEAD. 
separation of wife does not defeat right | 
to, 494. 
nor divorce a mensa et thoro, 494. 
nor sale on execution, 494, 
Hvspanp AND WIFE. | 
husband is tenant by courtesy initiate, 
when, being tenant for years of lands, 


INDICTMENT. 











the fee comes to wife afier issue 
born, 34. 

the term does not merge during wife’s 
life, 34. 

wife alone liable on her note in sepa- 
rate business, 352. 

wife bound by note signed by her trus- 



























wife may bind her property in trustee’s 
hands, though not herself, by con- 
tract, 239. 

husband not liable for goods sold to ‘ 
wife exclusively on wife’s credit, 239, 

receiving by husband of goods stolen 
by the wife, 295. 

dissolution of marriage, 112. 

decree of divorce court dissolving mar- 
riage gives unreduced choses in action 
absolutely to wife, 112, 

wife’s equity to a settlement, 112. 

presumption as to access and legitimacy 
of child, 112. 

deed of separation enforcible by in- 
junction, 112. 


I. 


Intecan Conrract. 
watch voluntarily delivered under, not 
recoverable in trover, 355. 
ImetieD WARRANTY. 
that vessel, in port at time of insur- 
ance, is seaworthy at beginning of 
voyage, 523. 





for aid in fitting out slaver, what al- 
legations must be contained in, 657. 

fatal variance in laying burglary in 
wrong town of right county, 703. 

where insanity is defence to, 704. 

(See Fetony.) 


| INFORMATION. 


effect of withdrawal of, 36. 


| INJUNCTION. 


to stop suit, and negotiation of promis- 
sory note, 113. 
ancient lights, obstruction of, 113. 
prescription act, 113. 
as to right of gas company to lay pipes 
in road, 114, 
granted in clear case of equitable re- 
lief, 114. 
not granted after delay to protect legal 
right, 114. , ‘ 
lessee’s covenant to insure, 114, 
motion to commit, 114. 
nuisance, 114. 
pension for military service, 114. 
prescriptive right, 114. 
right of way, 114. 
trade mark, 115. 
granted to restrain improper exercise 
of legal right, 62). 



















In dex. 


INSANITY. | Leaacy (continued.) 
when defence to: indictment, 704. to a servant, forfeited how, 119. 
INSOLVENCY. presumption of payment of, 119. 
costs, when in the order of, 115. | duty on, 119 
proceedings in, against minor, invalid, | Leagan Nores anp ANECDOTES. 43. 
350. | Lerrers. 
InsotveNncy Court. larceny of, by letter carrier, 294. 
doings of, subject to revision by supreme | Lien. 
judicial court, 611. , | of shipping agent, 177. 
INTERNAL Revenve Laws. | Lire Insurance, 
review of United States, 695. | suicide during insanity avoids policy 
of, 93. 


LIMITATIONS. 


J. | statute of acknowledgment in letter, 
| 119. 
Jomnt Stock Company. constructive trust, 119. 
amalgamation of, 115. | Lunacy. 
debentures, assignment of, 116, | money from sale of real estate, of luna- 
deposit note, 116. tic, how treated, 120. 
contract by director with, 116. | as to power to mortage estate during, 
power to bind stockholders, 116, 120. 
Jomnt TENANT. inquisition, 120. 
severance of tenancy, 116, 
JUDGMENT. 
in bankruptcy, 117. M. 
—_a gs 17. | Manvat. 
a in. 117 - bibliographer’s notice of, 381. 
priority in, 17. | Marrraae. 


JURISDICTION. 

Lex loci rei sitae, 117 ; 

as to delivery of specific chattel, 117. 
Justice or PEACE. 

jurisdiction of, in cases of assault, 20. | 


Prussian law of, 108, 
validity of, before U. 8. consul, 527. 
physical incapacity of husband for, 
must be manifest and incurable, to 
give ground for divorce, 719. 
Marine INSURANCE, 


L. constructive total loss, 674. 
as to compliance with warrants, 727. 
LARCENY. what is reasonable delay, 727. 
at common law, 158. (See Acent. Impitiep WARRANTY.) 
when evidence will support false pre- | MARSHALLING. 
tence, though not, 160. under bequest to acharity, 120. 
unlawful detention of letters by car- | Mecnanto’s Lien. 
rier is, 294. not enforcible where debt is due in 
LANDLORD AND TENANT. part for materials and in part for 
relief in breach of covenant, 118. labor under an entire contract, 497. 
right of landlord to fixtures, 118. Mercer or TERMS. 
Leapine Case. | (See Huspanp anp WIFE.) 
analysis of Peter v. Compton, 151. MERCANTILE AGENCIES. 
LEASE. Irish case of ‘* Black List,” 503. 
fines, how paid, and loss under, how | Minirary Laws or Unrrep Srares. 


purchase of reversion, 118. Mine. 
of settled estates, 119. cost book system, 121. 
condition not to underlet, is solely for profits, how shared, 121 


borne, 118. Notice of, 190. 


benefit of lessor, 610. | mode of working, 121. 
as to liability of surety in, 610, | new vein, 121. 
Lreacy. Minor. 
legatee not entitled to receive any part| parole given by, binding from public 
of legacy until he has satisfied debt policy, 460, 
due from him to estate, 49. contract of enlistment of, voidable 
so where debt was due from firm of only, 538, 
which he was a member, 49. soldier, when charged with military 
legacy to cestui que trust does not satisfy offence, hab. corp. will not lie in be- 


debt due to trustees, 49. half of, 538, 
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MISTAKE; 
how far rectified in Equity, 121. 
Morrace. 
what charges mortagee may make, 122 
administration of assets under, 122. 
conditional sale, 122. 
by deposit, 12 
of newspaper, 873, 
foreclosure, 123. 
post nuptial settlement, 123. 
covenant to pay interest, 124. 
notice and priority, 124 


default of mortagee in possession in 


not letting property, 125, 


of reversion after termination of home- 


stead estate, 494. 


parol proof admissible as to considera- 


tion, 496. 


may include sales made after execution, 


if on same day, 496, 
MuvRpDeER. 
the Glasgow, 204. 
N. 


NEGLIGENCE. 


when owner of horse not liable for, on 


account of child in highway being | 
kicked, 554, 
what constitutes gross, 491. 
(See Ramtroap Company.) 
Newsrarer (see Goop Wirt). 
New TRIAL. 
on ground of surprise, 107. 


| 





Index. 


| PARTNERSHIP. 
administration of assets of, 373. 
articles of, 374. 
dissolution of, 374, 375. 
good will of, 375. 
withdrawing partner in, 375. 
appointment of receiver for, 375. 
right of partner to compromise claim 
against, 359. 
payment to partner good against, 
though debtor notified not to pay 
him, 359. 
when special becomes liable as general 
partner, 611. 
PATENT. 
publication of foreign book, 376. 
specification of, 376. 
PLEADING. 
bad, for showing improbability only, 
721. 


insufficient proceeds of sale, plea of, 
when no defence to claim for damage 
from collision, 723. 

notice of Stephens on, in civil actions, 
315. 

alternative relief, 376. 

insufficiency in, 376. 

multifariousness, 377. 

interpleader, 377. 

under New York Code of Procedure, 
625. 


| Prize. 


not granted on preponderance of evi- | 


dence, 491. 
grounds on which granted at common | 
law, 600. 
Nonsvlt. 
motion for overruled, when demandant 
has made out prima facie case, 357. 


0. 


Ocp Reporrers AND Text WRITERs. 
selections from, 75. 


Pp. 


PaRpon. 
effect of conditional, upon felon’s right 
in property of wife where her inter- 
est was contingent at conviction, 59. 
PARENT AND CHILD. 
parent no control over or right to ser- 
vices of child after majority, 357. 
advancement, 373. 
religious education, 373, 
Park. 
deer in, are personal chattels, 373, 
PAROLES. 


claim for restoration of captured pro- 
perty alleged to have been taken 
in neutral waters, can be presented 
only by the neutral nation, 81. 

penalty for fraudulently including 
enemy’s goods in such claim, 81. 

as to admission of further proof, 81. 

proceedings of prize courts of Confede- 
rate States (so called) are void, pass 
no title, and confer no rights, 81. 

U. 8. Stat. 1800 ch. 14 § 1 applies to ves- 

sel recaptured after capture, condem- 

nation and sale by Confederate States’ 

agents, 82. 

captor of, not liable in damages where 
probable cause for capture, 585. 


| Pre Courts. 


captures, jure belli, on Migsissippi 
waters, within jurisdiction of, 451. 

no jurisdiction of such captures on land 
by land forces only, 451. 

where land and naval forces combine, 
naval must be directly instrumental 
in capture, to give jurisdiction to, 

capture by troops marched inland from 
transports, not within jurisdiction 


of, 461. 


| Prerogative Ricuts and Pustic Law. 129. 


of sacred force, and national faith | Prosate Courts. 
pledged for fulfilment of, 460. 





Smith on Proceedings in, notice of, 687. 
































Index. 


PROCLAMATION. 
of May 12, 1862, as to licenses, a regu- 
lation of trade with ports in mili- 
tary possession, 663. 
Promissory Nore. 
signed by trustee of married woman, 
239. 


Q. 


UINTILIAN. 
rules for examination of witness from, 


R. 


Rartroap Company. 
liability of, for fire lighted by sparks 
from locomotive, 352. 
from negligence to suffer cows to stray 
on track of, 491. 
giving way of track of, prima facie evi- 
dence of insufficiency, 547. 
whether arising from no want of skill 
on the part of company, question 
for jury, 547. 
REcEIVING SToteN Goons, 
by an adulterer, 164. 
by husband from wife, 295, 
REcOGNIZANCE. 
as to power of magistrate to amend cer- 
tificate in, 349. 
no breach of, by departure of debtor, 
where magistrate refuses to make 
examination, 671. 
Retiaio Mepict. 
notice of, 254. 
REMARKABLE TRIALS. 
Lady Warriston’s case, 18. 
REPEAL. 
of punishment for murder under old 
New York law, 464. 
of repealing act cannot affect validity 
of judgment given under it, 464. 
REPLEVIN. 
bond broken by withdrawal of writ be- 
fore return-day, 243. 
when defendant becomes actor in rem. 
243. 
when bond becomes imperative, 244. 
as to demand for return of goods, 244. 
Rescue (see ASSAULT), 
RErTaiNnER. 
of counsel by the year, 286. 


Ss. 
Saxe, 
as - warranty of quality of goods in, 
499, 


SHAKSPEARE, 
as a lawyer, 1. 
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| SHIPPING. 

every U.S. ship has a home port, where 
she must be permanently registered, 
22. 

record of transfer at custom-house for 
such port is sufficient compliance 
with Act of Congress, 29th July, 
1850, 22. 

Act of Congress 29th July, 1850, is con- 
stitutional, and paramount to State 
Laws about mortgages of personal 
property, 22. 

notice of MacLachlan on the Law of 
Merchant, 381. 

SLANDER AND LIBEL. 

against wife, but not in husband’s 
presence, 170. 

disparagement of rival’s goods, 179. 

charge of Cockburn C. J., in Seymour v. 

Butterworth, 385. 

| Surrn’s Leapine Cases. 

| notice of 5th edition of, 189. 
| Sramp Act. 

| notice of, Edwards on, 316. 
Sraruts or Fravups. 

implied contract, 111. 

agreement not to be performed within a 
year, 111. 

contract for artificial teeth within, 174. 

how applicable, when creditor and 


| promisee are distinct persons, 676. 


review of Browne on, 2d edition, 733. 
Storr. 
on Agency, notice of Bennett’s edition, 
61 


review of Commentaries of, 565. 
Srupy or THE Law. 

introductory course to, 281. 
Sun IN THE QuEEN’s Bencn. 

action at law from Punch, 622. 
Supreme Court or Unirep Srares. 

review of Curtis’s Decisions of, 689. 
Supreme Jupiciat Court. 

to jurisdiction over Insolvency 





as 
| Courts, 611. 
| SUPERVISORSHIP., 


presumption as to, 61. 


T. 


TAXATION. 
original exemption of railroad stock, 
includes increase of capital, and 
‘* preferred stock,” 438. 
as to domicil of trustees of Sears’ es- 
tate, 498. 
(See Unrrep States Stocks.) 
Tenancy By CoURTESY INITIATE. 
(See Huspanp AND WIFE) 








TENANT AT WILL, 
termination of tenancy of, by quit- 
claim, 351, 
THREAT. 
what constitutes a, 559. 
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TIME. 

after two hundred years, equity will | 
not relieve, 118; 

Trape Mark, 115. 

TRESPASS, 

in quare clausum, custom to enter close 

for horse-racing, good demurrer to, 
370. 

TROVER. 


when attachment does not justify de- | 


tainer of goods, 715. 
what detention amounts to conversion, 
715. 
will not lie by vendee of goods by 
finder against vendee of same sold by 
order of magistrate, 617. 
what demand and refusal constitute 
conversion, 667. 
TRUSTEES. 
may be refused costs, where estate is 
insufficient, and has not been strictly 
administered, 49. 
debt to trustees not satisfied by legacy 
to cestui que trust, 49. 
costs of, 356. 
where taxable for trust property, 499. 


U. 


Unrrep Srates Srocr. 
being part of bank capital, not taxable, 
448, 
not taxable by a State, 448. 


Index. 


Wa 
VARIANCE, 
of written contract, by parol, 354, 703. 
(See INDICTMENT.) 
VERDICT, 
when refusable, 161. 


Vourear Lecat Errors. 446. 


W. 


WARRANT. 


| must be producible at time of arrest 
under justice’s warrant in civil case, 
36. 


WATER. 
flowage of, on land of another, by arti- 
ficial structure, 358, 
| Wrrnegss, 
as to costs of taking his deposition, 
when he has recovered so as to attend 
adjourned trial, 305. 
| (See QuinTILIAN.) 
Wrrr. 
of summons to bring in new defendant, 
authorizes attachment of goods, 670. 


| 
Y. 


Year Books. 
of Edward First, review of Horwoods’ 
edition, 736, 286. 
(See RETAINER.) 


| 





